BELVEDERE PLANNING COMMISSION
MINUTES
REGULAR MEETING
AUGUST 20, 2019 6:30P.M.
A.

CALL TO ORDER OF THE REGULAR MEETING

Chair Jim Lynch called the regular meeting to order at 6:30 p.m. in the Council Chambers.
Commissioners present: Jim Lynch, Marsha Lasky, Larry Stoehr, Nena Hm1, Pat Carapiet, Peter
Mark, and Claire Slaymaker. Absent: None. Staff present: Director of Planning and Building Irene
Borba, Associate Plam1er Rebecca Markwick, City Attorney Emily Longfellow, Building Official
Brian Van Son, and Planning and Building Technician Nancy Miller.
B.
OPEN FORUM
No one wished to speak.
C.
REPORTS
There were no repm1s.
D.
CONSENT CALENDAR

Commissioner Lasky requested that Item 2 (209 San Rafael Avenue) be removed from the Consent
Calendar.
MOTION:

To approve the Consent Calendar Items 1 and 3 as agendized below.

MOVED BY: Peter Mark, seconded by Pat Carapiet
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

LatTy Stoehr, Nena Hart, Marsha Lasky, Pat Carapiet, Jim Lynch,
Peter Mark, Claire Slaymaker.
None
Peter Mark and Claire Slaymaker (Item 1 only, due to absence from
the July 16, 2019 meeting)
None
None

1. Draft Minutes of the July 16, 2019 regular meeting of the Plam1ing Commission.

3. Consideration of a Resolution recommending City Council adoption of Wireless
Telecommunications Facilities Ordinance, Municipal Code Chapter 19.94.

E.

PUBLIC HEARINGS
2. Design Review to paint the exterior of the existing residence and fencing at 209 San Rafael
Avenue black. The project applicant/property owner is Sebastian Tokin & Jeffrey
Christopher.

Planning and Building Director Irene Borba stated she is available for questions on the item. Staff
has recommended approval because the prope11y is not visible from the street.
Commissioner Lasky stated she removed the item from the Consent Calendar to hear the opinions
of her fellow Commissioners.
Commissioners discussed the possibility of using an alternative color such as a charcoal or dark
green or dark brown hue.
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Open public hearing.
Sebastian Tonkin, property owner, stated that their selected color is trending now. They believe
this color would accent the extensive foliage on the site, which they plan to retain.
Commissioner Lasky asked whether the applicant consider a charcoal gray color.
He replied he would like to know how the Commissioners stand on the original color before he
discusses alternatives.
Close public hearing.
Commissioners Lasky, Slaymaker, Stoehr and Lynch stated they would prefer a slightly lighter
color.
Commissioners Mark, Carapiet and Hmi stated they would defer to the applicant's request.
Commissioners discussed and agreed that they would be able to condition the approval for a new
color to be approved by the Chair and Staff.
MOTION:

To grant the Resolution granting Design Review for the property at 209 San Rafael
Avenue, as conditioned per the discussion.

VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

LmTy Stoehr, Nena 1-Imi, Marsha Lasky, Pat Carapiet, Jim Lynch,
Peter Mark, Claire Slaymaker.
None
None
None
None

4. Discussion for the standardization of processes for the analysis of FEMA compliance
for proposed construction projects located within the AE and VE flood zones. The
Plmming Commission will take no formal action but may recommend staff return with
fmiher infonnation and/or make a recommendation to the City Council for consideration.
Building Official Brian Van Son presented the staff repmi. The report presents several options for
standardization of FEMA analysis for projects in Belvedere. The request of the Planning
Commission tonight is to conduct the public hearing, take public comment, discuss the options
and give direction as to how staff should proceed.
Commissioners asked questions about the current process and for clarification of the options as
presented for changes to the procedures.
Open public hearing.
No one wished to speak.
Close public hearing.
Planning Commissioners discussed the item and various considerations for the options as
presented by staff. It was decided that a Sub-Committee of three Commissioners would be created
to study the options and bring back recommendations to the full Commission. Commissioners
Carapiet, Mark, Stoehr and Lynch agreed to serve on this Subcommittee.
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5. Retroactive Design Review and Exception to Total Floor Area for new floor area created

at the basement level of the approved single family home located at 130 Bella Vista
A venue. The project, currently under construction conve1ied the approved crawl space
into habitable floor area. Project Applicants and Owners: Kmi and Carmen Steil.
Associate Planner Markwick presented the staff report. A slide show accompanied her remarks. 1
Conunissioners discussed with staff how the current situation has come about.
Kmi Steil, 130 Bella Vista Avenue, owner and applicant, stated that during the development ofthe
Building Permit plans, various steps resulted in the cunently approved engineering drawings, and
that is what has been built. He acknowledged that he did add 5 additional non-bearing interior
walls in the basement area and two doors that were not on the approved plans.
Elizabeth Brekhus, attorney for Mr. Steil, presented a slide show to accompany her remarks. 2 She
stated that the fine of$1 ,000 per violation should be assessed, based upon the Belvedere Municipal
Code (BMC) section 20.04.050(B)(2) that was in effect in May 2019 when this violation occuned.
At most, the 5 separate interior walls could be interpreted as 5 violations at $1,000 each. This
section of the BMC was amended after this violation occmTed and would not apply to this
application. The history of fines on other Retroactive Design Review applications have been
between $500 and $1000. She stated that Mr. Steil knew he would need to apply for additional
approval for the development of this space, but he proceeded to build it instead of asking first.
Commissioner Mark asked whether the daily violation provision in this section of the BMC was
in place at the time of this violation. He believes one of the reasons that the BMC section was
revised was to clarify this interpretation.
City Attorney Longfellow replied that the amendment to this section of the BMC was made to
clarify the existing interpretation of that Ordinance. The reference in subsection (A) to daily
violations has been upheld in courts numerous times. The Ordinance clarifies that when there is
an application for Retroactive Design Review approval there is a provision for a fine of between
$500 and $100,000 to be assessed.
Ms. Brekhus responded that the red-tagged walls could not be removed, so this is only one
violation.
Commissioners asked the applicant why he did not file for approval before building in this space.
Mr. Steil replied that he should have come in earlier, because he always intended to ask for
approval.
Open public hearing.
No one wished to speak.
Close public hearing.
Commissioners Hmi, Lasky, Slaymaker and Carapiet discussed that the added financial value of
the additional 1400 SF built by this developer without approvals is far greater than the maximum
fine that can be assessed. They believe the applicant knew that the original approval did not

1
2

The staff presentation is archived with the record of the meeting.
The applicant's presentation is archived with the record of the meeting.
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include this area and his actions to build in this space were deliberate. Whether the soils engineer
and structural engineer designed the project to include this added space, the applicant knew this
would not be approved if he had asked for approval first, and now it is too late and too impractical
to require the space to be removed. They agreed that the fine should be $100,000.
Vice-Chair Mark stated that he believes the engineer designed the most efficient foundation
without any malicious intent. The builder/owner later realized that this was an oppmiunity to add
space where it would not really have any impact on the neighborhood. If this approval had been
requested prior to its construction it probably could have been approved. He can make the findings
for Retroactive Design Review and Exception to Total Floor Area, and deferred to his fellow
Commissioners on the amount of the fine.
Commissioner Stoehr stated that based on the staff report he can make the findings for Retroactive
Design Review and Exception to Total Floor Area. He agrees with a fine of $100,000.
Chair Lynch stated that he concurs with his fellow Commissioners. The challenge is that the
Commission's hands are tied now with this space having already been developed. Had the request
for the conditioned space been made earlier, there might have been the opportunity to consider its
approval. At this point in time there is still the option to deny Retroactive Design Review but that
would not be practical. He can make the findings per the staff report to grant the applications with
a fine of $100,000. He added that the assessment of the fine is not relative to any separate issues
relative to the duration of the construction.
MOTION:

To adopt the Resolution granting Retroactive Design Review for the property
located at 130 Bella Vista Avenue as conditioned per the discussion to assess a
maximum penalty of$100,000.

MOVED BY: Peter Mark, seconded by Marsha Lasky
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

MOTION:

Larry Stoehr, Nena Hart, Marsha Lasky, Pat Carapiet, Jim Lynch,
Peter Mark, Claire Slaymaker.
None
None
None
None

To grant the Resolution granting an Exception to Total Floor Area of 6,287 SF
where 4,850 SF is permitted at 130 Bella Vista Avenue.

MOVED BY: Peter Mark, seconded by Marsha Lasky
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

Larry Stoehr, Nena Hart, Marsha Lasky, Pat Carapiet, Jim Lynch,
Peter Mark, Claire Slaymaker.
None
None
None
None

6. Design Review and Exception to Total Floor Area for a remodel, addition, new decks and
landscaping for the property located at 242 Beach Road. The project requires an Exception
to Total Floor Area to exceed the allowable floor area in the R-15 Zoning. Applicant:
Pacific Design Group; Propetiy Owner: Barbara Malatesta.
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Associate Planner Rebecca Markwick presented the staff report. A slide show accompanied her
remarks. 3 She stated that in addition to the requests tonight, a Variance is required for the deck to
encroach into the side yard setback. If the project is approved tonight, the Variance can return to
the Planning Commission at the September hearing.
Vice Chair Mark asked for clarification on the two new Revocable License applications as to
whether they are replacements for existing Revocable Licenses.
Ms. Markwick replied that the two new Revocable License applications and exhibits are at places
tonight. One is for improvements in the City tide lot, and the other for improvements that are
encroachments in the adjacent City Lane. She indicated that there is an existing Revocable License
that cover the unnamed land and the city tide lot.
Ed Blankenship, Pacific Design Group, presented the project to the Commission. The new owner
wishes to address structural and soils issues at the home, and the project design is to address
repairing and remodeling this older home for better use by the single owner and her visiting
grandchildren and family. The intent is to make very few changes to the street side fa<;ade. On the
bay side (rear) of the home they wish to address reconfiguration of the site walls, improve views,
create better circulation and to provide access from the interior to the exterior spaces. The
expansion will allow the additional bedroom and bathroom space. They estimated that there will
be removal of about 50 cubic yards of soil. During the design process they learned that much of
the circulation pattern for the home for entry and egress is in the City lane. The existing lane is
about a 10 - 12 foot drop below Beach Road, and upon investigation, they learned that would be
almost impossible to address creating any kind of connection to the City tide lot below because
this is a major existing area of PG&E and other utility vaults. The tide lot itself is extremely steep
with the high water mark coming up rather high on the hill. The existing dock and stairway
accesses need improvement for safety and building code compliance. Added landscaping will be
minimal.
Commissioner Lasky asked for clarification whether the small existing roof would covered by a
top deck at the master bedroom as shown on sheet A6.
Mr. Blankenship replied that deck is not over but rather next to that roof. It may be hard to
understand in the section drawing and more clear in the elevation drawing.
Commissioner Stoehr asked if the entry walk that goes down from the street to remain untouched.
Mr. Blankenship replied it will only be repaired with the existing bricks in the same pattern.
Commissioner Stoehr asked will any of the external walls be replaced.
Mr. Blankenship replied that at the lowest and middle level the walls will be replaced with
matching stucco walls.
Commissioner Stoehr asked for information on the materials for the new decking, supports and
railings.
Mr. Blankenship replied there would be ipe decks with wood support post and metal railings with
horizontal slats.

3

The staff presentation is archived with the record of the meeting.
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Chair Lynch asked is it possible to pull back the retaining wall and new landing to inside the
property and out of the lane, and similarly the bluestone teiTace on the City lot.
Mr. Blankenship replied that some of those areas are existing. It would greatly impact the
functionality of those areas to make such changes. The locations of the existing and proposed
landings would also improve the access plan to the wharf area going down the slope.
Commissioner Stoehr asked if the Commission was to approve Design Review for the remodeling
project but not provide approval at this time regarding the Revocable Licenses, would that cause
a delay to the remodeling of the home.
Mr. Blankenship replied that the plan for the construction project was to take advantage of working
from below the home (because of limited street access) across the City lot, with access from below
via barge. They would address the site walls and foundation work at the lower part of the lot to
stabilize the house from below. Much of the lower landing and stair access is existing and the area
is below the lowest existing retaining wall which will remain. Working from that area would be
part of a comprehensive construction process.
Commissioner Carapiet stated that the applicants might understand that this discussion in in
reference to the consideration that even if the use of City property is recommended by the Planning
Commission to the City Council, that the Council may have a different approach in considering
the use of the City property.
Mr. Blankenship replied this has been much discussed with staff. He noted that this area of the tide
lot is often subject to being under water at high tide and may not be a really prime piece of the tide
lot for public use. In addition the hill is failing.
Open public hearing.
No one wished to speak.
Close public hearing.
Commissioner Carapiet visited the site. This project is similar to what is conm1only done in San
Francisco in keeping the front fa<;ade unchanged, but making a more modern look at the rear of
the property where it is not visible from the street. She appreciates the applicants keeping the
original design elements. She can make the findings for Design Review for the remodel and
addition, as well as make the findings for an Exception to Total Floor Area. She also can support
a recommendation of the two Revocable Licenses to the City Council. This lane is an undeveloped
lane and not currently slated for redevelopment by the City. The owner must understand that there
is always a possibility of the City revoking the license for a future lane use.
Commissioner Stoehr visited the site. He loves this gingerbread home and its two sister homes
which seem to have been developed together. With the large drop-off to the lane of 12 feet below
the street, it is unlikely that the City would try to develop this lane but he remains concerned about
the private use of"The Strip" and the lane. In light of the cunent subcommittee discussions going
on about alternative processes for handling the use of City property, it might be helpful to delay
approving the Revocable Licenses until the City decides whether another vehicle such as a lease
or property transfer etc. might be more appropriate to allow the use of this City land. He can make
the findings for Design Review and Exception to Total Floor Area, but would like reconsideration
of the metal railing design to something that would better match the house. He cannot support the
Revocable Licenses at this time.
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Commissioner Hart stated that she is so pleased that this charming, old, whimsical Belvedere home
is going to be restored and she applauds the applicants for taking on the project. She is not so
concerned about the Revocable Licenses. She understands this lane is low down on the list of
future lanes for consideration by the City for improvement. She can make all the findings for the
applications and to recommend the Revocable Licenses. She is very happy that so much of the
home will retain its character while being updated to the modem needs, including the needed
repairs of all the paths.
Vice Chair Mark stated that he concurs with his fellow Commissioners. He visited the site and
studied the plans and reports. This will be a spectacular project and he can make all the findings
for Design Review and Exception to Total Floor Area. In regards to the Revocable Licenses, he
sees no public benefit here. Probably this use should be by a lease rather than a Revocable License
pursuant to revisions to City policy cunently under consideration. Should we approve the project
we should condition the approval of the use of the public areas to be considered for a potential
lease.
Commissioner Slaymaker stated she agrees with her fellow Commissioners. She is very familiar
with this home and she appreciates the planned improvements which will keep the feeling and
charm of this home while adding the outdoor spaces for a more expansive feel. She can make all
the findings for Design Review and Exception to Total Floor area. She can recommend the
Revocable Licenses.
Commissioner Lasky stated she also agrees with her fellow Commissioners. The house is so
charming and she is pleased that someone is respecting this heritage property. She recognizes the
need to update the home with matching colors and materials and the small additions will make the
home livable. She can make all the findings for Design Review and Exception to Total Floor Area
and she can recommend the Revocable Licenses, or if decided, a lease. She understands that the
project will need all these approvals to enable the project to be built from the bottom up.
Chair Lynch stated he agrees with his fellow Commissioners. He is delighted to see the effort and
courage to preserve this special home. He can make the findings to approve Design Review and
Exception to Total Floor Area. He hesitates to recommend Revocable Licenses as he agrees that
he not see a public benefit. However he hesitates to pass a Resolution leaving it up to the City
Council to pass a Revocable License or leaving it up to their option to fashion some sort of a lease.
It would be cleaner for the Commission to vote on the Revocable Licenses as cun·ently drafted and
then the City Council will review them. He stated that he personally does not want to leave the
decision to them when the Committee work on the other options has not yet been completed. He
can support the first two motions, but not the two for Revocable License.
Vice Chair Mark asked the City Attorney if the Planning Commission were to recommend the
Revocable Licenses to the City Council, and if prior to their consideration it was determined that
a lease is a viable option, would it have to come back to the Planning Commission.
City Attorney Longfellow replied that a lease could be negotiated and dealt with at the City Council
stage and it would not be necessary to come back to the Commission.
Vice-Chair Mark replied that if the completion of the work of the Ad Hoc Committee determines
that a lease would be the right thing to do, then it would not hold up this applicant.
Ms. Longfellow replied it should be able to be done quickly enough.
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Vice-Chair Mark stated that if the lack of public benefit is clear, a Revocable License would not
be the recommendation. However, if a lease is a more appropriate interpretation of existing policy,
we could pass the recommendation of the Revocable Licenses, under the provision that we believe
a lease might be better.
Chair Lynch asked what would be the procedure.
Ms. Longfellow replied that what can be done is that you could vote to deny the recommendation
for the Revocable Licenses. The Revocable Licenses will be considered by the City Council in any
case, and the staff report could reflect the discussion that a lease might be a consideration. Either
way there would not be additional delay for the applicants to have the applications considered by
the City Council.
Chair Lynch stated he agrees that the consensus is that this ought to be done using the procedure
as suggest by the City Attomey.
MOTION:

Adopt the Resolution granting Design Review for an addition to the existing
residence for the property located at 242 Beach Road.

MOVED BY: Peter Mark, second by Nena Hart.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

MOTION:

Larry Stoehr, Nena Hart, Marsha Lasky, Pat Carapiet, Jim Lynch,
Peter Mark, Claire Slaymaker
None
None
None
None

Adopt the Resolution granting an Exception to Total Floor Area to allow 3,378 SF
where 1,650 SF is pennitted and 3,078 SF exists at 242 Beach Road.

MOVED BY: Peter Mark, second by Nena Hart.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

MOTION:

LmTy Stoehr, Nena Hart, Marsha Lasky, Pat Carapiet, Jim Lynch,
Peter Mark, Claire Slaymaker.
None
None
None
None

Recommend to the City Council approval of a Revocable License for improvements
located in the City lane located at 242 Beach Road.

MOVED BY: Peter Mark, second by Nena Hart.
Nena Hart, Marsha Lasky, Pat Carapiet, Claire Slaymaker
Peter Mark, Larry Stoeln·, Jim Lynch
None
None
None

VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

MOTION:

Recommend to the City Council approval of a Revocable License for improvements
located in the City tide lot "The Strip" for the property located at 242 Beach Road.
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MOVED BY: Peter Mark, second by Nena Hart.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

Nena Hart, Marsha Lasky, Pat Carapiet, Claire Slaymaker
Peter Mark, Larry Stoehr, Jim Lynch
None
None
None

7. Design Review, Exception to Total Floor Area, Variance and Revocable License
applications for a remodel and addition to the property located at 10 Fern Avenue. The
project requires an Exception to Total Floor Area to exceed the allowable floor area in the
R-15 Zoning. Applicant: Daniel Castor, Castor Architecture; Property Owner: Foley
Family Trust.
Associate Plarmer Markwick presented the staff report. A slide show accompanied her remarks. 4
Daniel Castor, Castor Architecture, presented the project. Recent revisions to the project scope
include a reduction to the number of exterior lights, the removal of the privacy screen, and the
lower guard wall was replaced with an open railing.
Emily Foley, property owner, described the intent of the project to update this mid-century family
home. She is available for questions.
Open public hearing.
No one wished to speak.
Close public hearing.
Commissioners expressed support of the project with added condition for a final landscape plan to
be submitted for review and approval by the Chair and Staff.
Commissioner Stoehr and Chair Lynch support the project, but both expressed concern with the
comer of the deck encroaching into the setback. They would like to see the deck reduced to be
out of the setback.
MOTION:

To adopt the Resolution granting Design Review for the property located at
10 Fern Avenue, as conditioned.

MOVED BY: Pat Carapiet, second by Claire Slaymaker
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

MOTION:

4

Nena Hart, Marsha Lasky, Pat Carapiet, Claire Slaymaker,
Peter Mark, Jim Lynch
Lany Stoehr
None
None
None

To adopt the Resolution granting an Exception to Total Floor Area to allow
3,238 SF where 2,417 SF is permitted and 2,942 SF exists at 10 Fern
Avenue.

The staff presentation is archived with the record of the meeting.
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MOVED BY: Pat Carapiet, second by Claire Slaymaker
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

Nena Hart, Marsha Lasky, Pat Carapiet, Claire Slaymaker,
Peter Mark
Larry Stoehr, Jim Lynch
None
None
None

To adopt a Resolution granting a Variance to allow the rear yard setback of
8 feet, where 14 feet 4 inches exists and 15 feet is required at 10 Fern
Avenue.

MOTION:

MOVED BY: Pat Carapiet, second by Nena Hmi.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

Nena Hart, Marsha Lasky, Pat Carapiet, Claire Slaymaker,
Peter Mark
Larry Stoehr, Jim Lynch
None
None
None

To recommend to the City Council approval of Revocable Licenses for
improvements located in the public street right-of-way at 10 Fern Avenue.

MOTION:

MOVED BY: Pat Carapiet, second by Nena Hart.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

Nena Hart, Marsha Lasky, Pat Carapiet, Claire Slaymaker,
Peter Mark. Larry Stoehr, Jim Lynch
None
None
None
None

Commissioner Stoehr recused himself from Item 8 (36 Cove Road) because he owns prope1iy
within 500 feet of the subject property. He retired from the Council Chambers.
8. Application regarding an interpretation of project approval including interpretation of a
condition of approval that was part of an approved Design Review project for a new single
family dwelling at 36 Cove Road. The project was approved on May 19, 2015 and has
been constmcted. The applicant is asking that the Planning Commission make a
detennination regarding Condition J from Planning Commission Resolution No. 2015-21
which reads: "Prior to the issuance of a Building Pennit, a final landscape plan shall be
submitted for the review and approval by the Planning Commission Chair and the City
Plaru1er. The final landscape plan shall address any changes to proposed landscaping,
including but not limited to adjustments to landscaping proposed in the public right-ofway. The final landscape plan shall include screening for utilities. Proposed hedges and
shrubs shall not exceed a height of six (6) feet unless agreed to in writing by adjacent
property owners." Applicant: Elizabeth Brekhus; Property Owners: Robe1i & Connie
Peirce.
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Associate Planner Markwick presented the staff report. A slide show accompanied her remarks. 5
Elizabeth Brekhus stated she is representing the applicants, Robert and Connie Peirce. A slide
show presentation accompanied her remarks. 6 She presented their points as submitted in several
letters to the Planning Commission.
Open public hearing.
Riley Hurd, representing the neighboring property owner of 98 Lagoon Road, summarized the
position of his client as stated in his submitted correspondence. He requested confirmation that
Condition J still is in effect and that consent has not been given for the higher hedges. He suggested
that a 25-foot-tall hedge would require a Variance in the absence of neighbor approval.
Ms. Brekhus responded that the Peirce's relied on the approvals granted in 2015. Because no
changes to the approved landscape plan were submitted, then no neighbor approval was required.
No objections were raised at the hearings by the neighbor. The City approved and later finaled the
approved project.
City Attorney Longfellow stated as a point of information that a Variance would not be required
for a taller hedge if there was neighbor consent for the additional height. There are two issues
where it is argued that consent was needed: 1) in Condition J (written consent) and 2) as raised in
the staff report and in the oral presentations tonight where under the old Code all immediately
adjacent neighbors could agree to additional hedge height (consent is not required to be in writing).
In either case the Variance is not required.
Vice-Chair Mark asked does not written permission as required in Condition J) override oral
consent.
Ms. Longfellow replied that there are two considerations here: 1) it is argued that ifthere were no
landscaping changes proposed, then there would be no requirement for consent, and therefore
Condition J would not apply and 2) in Section 19.48 in the old Code it states that consent (oral)
would suffice if you find that such oral consent had been received.
Open public hearing.
Mr. Hurd, stated that section 19.48.190 references neighbor consent for a fence exceeding 6 feet
up to 8 feet. If it exceeds 8 feet then a Variance would be required.
Close public hearing.
Ms. Longfellow replied that when applied to a hedge, as opposed to a fence, that section would
not limit the height to 8 feet. That section of the old code did not define that hedge height limit of
8 feet. There are two sections of the Code under discussion. One states that fences are permitted
to exceed 6 feet up to 8 feet under a list of certain factors. The separate section discussing hedges
under the old Code discussed hedges may exceed fence heights but does not specify a height limit.
That is the section that is applicable here.
Close public hearing.
Commissioner Slaymaker asked how one determines if an oral approval was needed.

5
6

The staff presentation is archived with the record of the meeting.
The applicant's presentation is archived with the record of the meeting.
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Ms. Longfellow replied that is what the Commission must consider tonight. Ms. Brekhus has
argued that there were circumstances and context where oral agreements were made.
Alternatively, Mr. Hurd has set forth that consent was not received. The further consideration is as
to whether Condition J applies only if there were changes to the landscape plan. One side says
there were no changes; the other side states Condition J applies in any case.
Commissioner Mark stated that his interpretation of Condition J is that changes to the proposed
landscaping are unrelated to the neighbors' approval. We have since altered our approach to avoid
direct approval. He sees that condition as two points: first, changes to landscape plan needing to
be signed off by Chair and Planning Staff, and second and unrelated to that, ifthere is a hedge and
a shrub that exceeds 6 feet that would need to be approved in writing by the adjacent neighbor.
Second, the vague area that is not defined is the landscaping as a wall. There has always been a
reticence to having landscaping in the forn1 of a growing wall. We have approved plenty of border
and privacy landscaping in the form of trees and irregular and articulated massing that is attractive
and very encouraged. It's the linear growing aspect of a wall that has been discouraged. The result
of the plantings is this, whether it was contemplated or interpreted or identified at the various
points in time. If the applicant would like that privacy, another way to do it would be to not have
a uniform regular hedge, as that is the distinction that is binding. If the link between a wall and
landscaping, then strategically placed to protect and validate that privacy where it is most required.
Ms. Longfellow stated that there is no separate project under consideration tonight.
Vice Chair Mark replied that this is in violation of Condition J, and they should retum to the
approved DRE.
Commissioner Hart stated she believes that Condition J applies, and has to be agreed to in writing
by the adjoining neighbor.
Commissioner Carapiet stated that she has reviewed the reports and listened to the prior reviews.
What we are being asked is to consider is what was in effect in 2015 when this propetiy was
approved. She agrees that Condition J applies in that a height greater than 6 feet must be approved
in writing by the adjacent neighbor. In addition there were landscaping changes in 2016 which
would also require written neighbor consent. Condition J would apply there as well.
Commissioner Lasky that the choice to live on the Lagoon means having very close neighbors.
The fence that was approved between these properties was given extensive review and required to
step down three times. The intent there was not to have high planting, or the fence could have been
allowed to be higher. She has never seen anything higher than the Code allows being allowed
without neighbor's permission. It is not the intent in Belvedere to create a very filled-in space and
the limit of 4-foot fences on the Lagoon is to allow for views. She agrees that Condition J with
neighbors' written approval would apply here.
Commissioner Slaymaker agrees with her fellow Commissioners. In this situation she agrees that
Condition J applies and everything should have been in writing.
Chair Lynch agrees with his fellow Commissioners, and that the intent of Condition J was to get
approval in writing independent of whether or not there were changes to the landscaping. As
conditioned under J this approval should have been in writing. The neighbor consented by being
present at the hearings without objecting which creates an unf01iunate situation but written consent
is required by Condition J.
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Ms. Longfellow thanked the Commission for their interpretation.
Commissioners Hart, Slaymaker and Mark recused themselves from Item 9 (121 Belvedere
Avenue) and Item 10 (12 Crest Road) because they own property within 500 feet of the subject
propetiy. They departed from the Council Chambers. Commissioner Stoehr returned to the dais.
9. Consideration of Design Review, Conditional Use Permit for waterfront improvements at
121 Belvedere Avenue. The proposal includes waterside improvements including a
private pier, dock, boat lift, and platform lift. The pier is approximately 876 square feet of
new area over the water and avoids natural rock outcroppings. Applicant: LAK Associates,
Sean Kennings; Property Owner: David McClosky.
Associate Planner Markwick presented the staff report. A slide show accompanied her remarks. 7
David McClosky, 121 Belvedere Avenue, owner and applicant, stated that he has continued to
work with the neighbors. This is the 6111 hearing on this application. He requested approval tonight.
Len Rifkind, representing Mr. McClosky presented a slide show to accompany his remarks. 8 His
letter was previously submitted to the Commission. The culTent consideration is the location of
the pier which is now requested at the originally proposed location.
Commissioner Lasky asked whether there is any possibility of sh01iening the pier length.
Mr. Rifkind replied that the pier head as ctmently proposed is located in 4 feet of water. If
sh01iened it would be at 3 feet depth and at low tide the pier would be in the mud and unusable.
Mr. McClosky added that the shallower waters are more likely to support eel grass, which they
need to avoid to get BCDC and other agency approvals.
Elizabeth Brekhus, representing the neighbor to the north, Zoreh Safiri who owns two vacant lots,
one with an existing dock and one without. She stated her client supports the original location as
proposed tonight.
Commissioner Stoehr asked whether there have been any discussions by her client regarding
having a joint dock with the applicant.
Ms. Brekhus replied there have not been any such discussions.
Michael Rex, architect, representing Ms. Safiri, stated that his client would object to any
modification to the pier location as suggested by the owner of 125 Belvedere Avenue. They also
request that no lighting is approved. If any changes by BCDC or the County of Marin are required
they request that this return to the Commission for public hearing.
Christopher Johns, representing the prope1iy owner of 125 Belvedere Avenue, presented a slide
show to accompany his remarks. 9 He has submitted several letters to the Commission. They are
requesting that the dock be moved back 30 feet to protect his client's privacy. His client has a
lease from the County of Marin out to 114' and this proposal encroaches into this area.

7

The staff presentation is archived with the record ofthe meeting.
The applicant's presentation is archived with the record of the meeting.
9
The presentation is archived with the record of the meeting.

8
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Mr. McClosky replied that he has a signed 10-year lease for the pier from the County of Marin
which he has been paying for about a year. It was based on the original application which is the
same as what is before you tonight. The issue of privacy and protection of views in the Cove is not
something that 125 Belvedere Avenue owns exclusively. He clarified that he has previously
discussed the idea of a joint pier with the northern neighbor but for various reasons it cannot be
worked out.
Mr. Rifkind stated that the details of the lease are not before the Commission tonight. He stated
that the findings for the Use Permit are discussed in the staff report relate to neighborhood impacts.
The findings can be made for Design Review and Use Permit. It is too early to condition the
approvals on having no lighting. Some safety lighting may be needed. They disagree with many
of the assertions made in Mr. Johns conespondence related to privacy and views.
Mr. Johns stated that the applicant's lease is different from the lease for 125 Belvedere Avenue
which encompasses the area out to the mooring buoy.
Close public hearing.
Commissioners asked if dock lighting is a part of this application.
Staff replied that a final lighting plan could be a condition of approval added to the Resolution.
Chair Lynch asked how staff would handle any changes required by outside agencies to the
proposed pier.
Ms. Borba replied that those could be considered via a staff approval process, or the Commission's
approval could be conditioned to return changes back to the Commission.
Commissioner Lasky stated that there are no codes to preserve view rights on the water or to
absolute privacy or unobstructed views. A dock or pier increases property values rather than
decreasing them. On West Shore Road prope1iies all look out on multiple piers and docks. There
is no reason that Mr. McClosky cannot have a pier and dock. She can make the findings for Design
Review and Use Permit. There is no impact on the neighborhood and this pier is similar in size to
others in Belvedere.
Commissioner Stoehr reviewed the staff report and all the submitted materials. He stated that the
details for the lease at 125 Belvedere Avenue is not imp01iant to this decision. He state that there
is no entitlement to a pier and a dock in this area for Belvedere. He disagrees with the staff report
findings for a Use Permit regarding impacts on a broad neighborhood, as opposed to the three
impacted owners. He cannot see that there is any way that the granting of this Use Pe1mit would
not negatively affect one of the three properties. Only one individual would gain from this
application. He cannot make the findings for the Use Permit.
Commissioner Carapiet visited the Safiri property to view the story poles on the applicant's
property. She can make the findings for the Design Review, but with only 1 kayak boat lift. She
can make the findings for the Use Permit. The Commissions' decisions do not always make
everyone happy but there is support from the neighbor with 2 adjacent prope1iies.
Chair Lynch stated that he can make the findings for Use Permit and Design Review for this project
without any condition to limit to only one (1) kayak lift. He would condition the approval that the
project would have to return to at least the Chair and Staff if any changes were required by any
outside agencies for review as it might pertain to original findings. He understands but does not
share the view of Commissioner Stoehr regarding the detrimental impact on neighbors. He stated
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the neighborhood has a number of properties including a number of existing and approved piers.
The location and size of this dock and pier would not have a detriment to the neighborhood as
described in the Code.
Commissioners discussed and agreed to allow for multiple kayak lifts, to add a condition of
approval regarding review and approval of a final lighting plan by the Chair and Planning Staff,
and to require that any changes required by outside agencies be returned for review and approval
by the Chair and Planning staff.
MOTION:

Adopt Resolution granting a Use Permit pursuant to Title 19 of the
Belvedere Municipal Code for private recreational use of property zoned
R-Recreation located adjacent to 121 Belvedere Avenue.

MOVED BY: Marsha Lasky, second by Pat Carapiet.
VOTE:

MOTION:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

Marsha Lasky, Pat Carapiet, Jim Lynch
Larry Stoehr
None
Peter Mark, Claire Slaymaker, Nena Hart
None

Adopt Resolution granting Design Review, as conditioned as discussed
tonight, for the prope1iy located at 121 Belvedere Avenue.

MOVED BY: Marsha Lasky, second by Pat Carapiet.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

Marsha Lasky, Pat Carapiet, Jim Lynch
Lany Stoehr
None
Peter Mark, Claire Slaymaker, Nena Hmi
None

10. Design Review, Exception to Total Floor Area and Revocable License applications for a
new single family dwelling with attached garage and an extensive landscape plan for the
prope1iy located at 12 Crest Road. The project requires an Exception to Total Floor Area
to exceed the allowable floor area permitted in the R-15 Zoning. Applicant: Jeff Jungsten;
Property Owner: Alta Vista 12 Trust.
Associate Planner Markwick presented the staff report. A slide show presentation accompanied
her remarks. 10
Clarke Winslow, property owner, described the goals they have for this property. They wish to
achieve beauty, views, and privacy with their new family home. There have been many neighbor
interactions and adjustments made to the project to address concerns.
Jeff Jungsten, contractor for the project, stated that they have a great design team including
Feldman Architecture and Blasen Landscape Design. They have met several times with many
neighbors and appreciate their involvement and support of the project. He thanked the Commission
for their time, and for the assistance of planning staff.

10

The staff presentation is archived with the record of the meeting.
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Taisuke Ikegami, Feldman Architecture, presented the project. A slide show accompanied his
remarks. 11 Goals of the owners included quality of design, the capacity for beauty, and that it will
be appropriate for the site and would meet the test of time. The sought universal design, and
accommodation for the family to age in place, with a majority single story living area, and to take
an appropriate approach to work with neighbors and the City planning department to ensure that
this project meets the objectives of all parties. The site is largely f1at with a steep drop-off on the
rear. The home is sited back from the street to reduce impacts on neighbors, views to protect the
old growth trees. He presented the floor plans and general design and breaking up of the massing
of the building. Colors and materials include stone, wood and stucco and earthy tones.
Eric Blasen, Blasen Landscape Architecture, described the proposed design. The central aim is to
preserve the wonderful panoramic views for the homeowners and the neighborhood, to retain the
healthy trees, and to create a year round garden with accessible circulation. Privacy and views for
neighbors are protected by selected plantings in informal locations. Added large shrubs and trees
will be installed in areas that are approved by the neighbors. A recent change has been made to
use Linden trees in certain areas as replacement for some species that are not approvable by the
Fire Department. For fire egress there is a lower pathway planned.
Chair Lynch asked if the May approval by the owners of 10 Crest Road is consistent with what is
proposed on the current plans.
Mr. Blasen confim1ed this is correct. Privacy and screening are selectively placed as needed. The
removal of28 trees has been confirmed by the City Arborist as needed to take out unhealthy trees.
Commissioner Stoehr asked for clarification as to the hedge height plantings on the property line
between 12 and 14 Crest Road.
Mr. Blasen replied that Pittosporum hedge is projected to be at full height of 10 feet by the
completion of construction. It will be planted early on at the beginning of the construction. A
correction of the fence height was made today to be a 6 foot high fence. If the neighbors want it to
be 8 feet they could seek this.
Mr. Jungsten replied that there would be a 6 foot fence with 4 feet additional feet of hedge. It might
be 8 feet from the 14 Crest side which is lower. This can be fmiher studied. The wood and wire
fence at the lower frontage will eventually have the plantings grow through it but it is basically
there to protect the plantings from the deer.
Mr. Ikegami described how reductions in floor area have been made during the development of
the project to achieve the current proposal which they believe is an appropriate size for the large
site.
Open public hearing.
Andrew Peters, resident of 13 Crest Road, has reviewed the project with the applicants. He thinks
the design is very nice but he is concerned that the second story, high hedges and fences may create
a canyon effect and have impacts on light to his property especially in the winter. Also the second
story windows of 12 Crest Road would look into his bathroom. He also would like street parking
taken off of Crest Road.

11

The applicants' presentation is archived with the record ofthe meeting.
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Bill Smith, 56 Lagoon Road, stated that Mr. Peters is not the owner of 13 Crest Road, but rather a
tenant. The owner is not present tonight. He is familiar with the site. The owners at 10 Crest Road
is at a lower elevation by about 8 feet than 12 Crest Road. 14 Crest Road only has one impacted
side window which will be protected by the landscaping. Odd number homes on Crest Road look
down towards the Lagoon.
Mr. Jungsten stated that the privacy of all neighbors was considered and addressed. The primary
views of 13 Crest Road are to the east. Theirs are to the West. The home has been sited back to
the West and stepped to be as unobtrusive as possible. The property itself is lowered two feet as it
will be leveled out lowering the overall height about two feet. They are very aware of the traffic
and parking issues on this street and have designed the project to address those concerns.
Commissioner Stoehr visited the site and the neighbor at 14 Crest Road. He appreciates all the
efforts to protect the privacy of the neighbors. He has concerns with the finding for the Exception
to Total Floor Area regarding impacts on primary views from the street. He would like to hear the
comments of his fellow Commissioners.
Commissioner Carapiet reviewed the report and visited the site. This is a model project where all
the concerns have been addressed during the design of the project. The additional square-footage
is minimized and mass and bulk is not an issue in the design and siting of the house back on the
lot. The impact on 13 Crest Road does not affect a primary view. The landscaping and lighting is
very well designed. Nothing needs to be done to this project. She can make all the findings to
approve the project.
Commissioner Lasky appreciates all the work with the neighbors. The clerestory windows,
staggered roof and variety of heights are very interesting and with good interior design and floor
plans. This is a home designed for the future use over time. The materials are beautiful. The size
of the house is appropriate for such a large lot and well set back so far from Crest Road. The side
orientation of the garage reduces its visibility. The landscaping is excellent. She can make all the
findings for Design Review and the Exception to Total Floor Area. She supports the Revocable
License at the Golden Gate Avenue area.
Chair Lynch has studied the project and reports. With all the input from neighbors at the outset
this is still an elegant design. In regards to Commissioner Stoehr's concern about the ETF A finding
that primary views from adjacent properties and from the street are not impaired. The way the
home is curved around it opens up the broader views for 14 Crest Road. The primary views from
the street on Crest Road are fundamentally towards the east towards Belvedere Cove so there is no
impairment from this home. Looking West over the fence at 12 Crest one would mainly see the
sky. In regards to the neighbor concerns from 13 Crest Road who can see the story poles of the
second floor from his bathroom window, he does not think that someone at 12 Crest Road could
see down and into that bathroom at this distance and angle. He can make the findings for Design
Review, Exception to Total Floor Area, given the position of the home to the back of the lot
towards Golden Gate A venue.
Commissioner Stoehr stated that he has been convinced by the discussion that the findings can be
made for Design Review and Exception to Total Floor Area.
MOTION:

To adopt the Resolution granting Design Review for the property located at
12 Crest Road as conditioned.
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MOVED BY: Marsha Lasky, second by Pat Carapiet.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

MOTION:

Marsha Lasky, Pat Carapiet, Jim Lynch, Larry Stoehr
None
None
Peter Mark, Claire Slaymaker, Nena Hart
None

Adopt the Resolution granting Exception to Total Floor Area approval to
allow a total floor area of 8,286 SF, where 4,850 SF is permitted at 12 Crest
Road.

MOVED BY: Marsha Lasky, second by Pat Carapiet.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

MOTION:

Marsha Lasky, Pat Carapiet, Jim Lynch, Larry Stoehr
None
None
Peter Mark, Claire Slaymaker, Nena Hart
None

To recommend City Council approval of a Revocable License for
improvements located at the rear of the prope1iy on the Golden Gate Avenue
right of way for the property located at 12 Crest Road.

MOVED BY: Marsha Lasky, second by Pat Carapiet.
VOTE:

AYES:
NOES:
ABSTAIN:
RECUSED:
None

ABSENT:

Marsha Lasky, Pat Carapiet, Jim Lynch, Larry Stoehr
None
None
Peter Mark, Claire Slaymaker, Nena Hart

ADJOURNMENT

The meeting was adjourned at 11 :28 pm.
PASSED AND APPROVED at a regular meeting of the Belvedere Planning Commission on
September 17,2019 by the following vote:

AYES:
NOES:
ABSTAIN:
RECUSED:
ABSENT:

Peter Mark, Marsha Lasky, Pat Carapiet, Larry Stoehr, Claire Slaymaker
None
None
None
Jim Lynch

APPROVED:

ATTEST:

__,[""'----"C'""-"~""--'-'------Christina Cook, City Clerk

(

~

Peter Mitt, Planning Commission Vice Chair

