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BELVEDERE CITY COUNCIL
MARCH 11, 2019

To:

Mayor and City Council

From:

Irene Borba, Director of Planning & Building

Reviewed By: Craig Middleton, City Manager
Emily Longfellow, City Attorney
Subject:

Discussion on the treatment of City-owned lands and consideration of the
lease or purchase of public property for certain cases of private
improvements in the public right-of-way

Recommended Motion/Item Description




Hear the staff report;
Take public comment; and
Discuss and provide direction to staff on the leasing or sale of City-owned property in
certain cases.

Background
Council/Planning Commission Joint Meeting – January 2018
In January 2018, the City Council and Planning Commission held a joint public meeting to
discuss and clarify when it may be appropriate for the City to grant revocable licenses for the
private use of public right-of-way property. At the meeting, it was emphasized that revocable
license applications must be analyzed in light of public benefits, as opposed to private benefits
for the applicant. Additionally, members expressed the view that an applicant should not fence
off, or build upon, public land solely for private use. Finally, the question as to whether some of
the City’s lands should be leased to private users in certain circumstances was raised.
City Council Meeting – May 2018
In response to the Council and Planning Commission discussion in January, staff returned with
suggested modifications to the revocable license section of the Belvedere Administrative Policy
Manual. In May 2018, the City Council adopted these modifications to the Administrative Policy
Manual, section 272.05, which sets forth factors the Council may consider when analyzing
revocable license requests. As currently amended, the City Council should determine whether
the revocable license would provide a public benefit, and sets forth a list of suggested factors to
analyze, including: 1) access; 2) aesthetically beneficial landscaping; 3) off-street parking; 4)
infrastructure improvements; 5) validation of existing improvements; 6) enhancement to public
safety; and 7) screening of refuse containers. (Bel. Admin Policy, § 272.05(a)-(g).) The policy
also states that the fencing off of public right-of-way property should be avoided as it effectively
closes the public property for exclusive private use.
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Although not discussed in great detail, the notion of leasing or selling of public right-of-way
property was raised at the May 2018 meeting, particularly in instances where there are
improvements on public property or where right-of-way property is fenced off from the public.
Council & Senior Management Retreat – October 2018
Given the previous suggestions regarding leases, the City Council & Senior Management Retreat
in October of 2018 included a discussion on the treatment of City-owned lands. At that time,
staff raised the following overarching policy question:
“Should the City Council reconsider its approach to the use of public lands (City rightsof-way) for private projects, and specifically, should the Council consider leases or sale
of City-owned property in certain cases?”
Because of the manner in which land was historically developed in Belvedere, some private
structures (including garages and portions of homes) are constructed, in part, on public right-ofway property. Over time, these properties have inevitably required repair and/or replacement,
and applicants have appeared before the Council to seek revocable license approval. Typically,
the Council considers these requests after the Planning Commission has approved the proposed
project. As an example, Council will recall its recent consideration of a revocable license for the
reconstruction of a garage and accessory dwelling unit at 300 Bella Vista Avenue, a deteriorating
building that had been in existence since prior to 1926.
Due to the exclusive private use of public property in certain circumstances, some
Councilmembers have suggested that the City require the property owner to lease or purchase
right-of-way property for projects that involve building permanent private structures in the public
right-of-way.
In addition to the overarching policy question as to whether a lease or purchase of property
should be required, staff provided the Council with the following questions:
1. What types of permanent structures would be suitable for a lease? (i.e., portions of
homes, garages, accessory dwelling units, etc.)
2. Should only replacement projects (replacement of an existing garage, accessory dwelling
unit, etc.) be allowed in the City right-of-way and subject to a lease of the underlying
land?
3. Should proposals for projects that involve building new buildings within the City right-of
-way be allowed? If so, then would the City lease/sell the underlying land to the
proposer?
4. Does the Council believe that, in valuing the land for the purpose of a lease or sale, a
standard value/square foot should be developed and used?
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5. Should only new projects be eligible for a lease? Or should leases be obtained to cover
current improvements also?
6. Should a project involving a lease of public right-of-way be subject to the public benefit
factors recently adopted for revocable licenses [Revocable License Policy 272.05]?
The majority of the Council was generally in favor of giving further consideration to potential
leasing approaches. Members of the Council stressed the importance of obtaining public input as
part of any continued discussions on this topic and throughout the process (refer to Attachment 1,
Council Staff Report & Minutes of October 9, 2018).
The Council also discussed the process for revocable licenses and whether or not revocable
license requests should be heard first by the City Council, rather than after Planning Commission
consideration, to provide more certainty in the process for the applicant. However, it was
determined that there would not be significant benefit to such a change to the process.
There are some instances in which Belvedere has leased public property for private use. These
examples are described below to provide background and comparison information.
History of Dock Leases
Attached as Attachment 2 is a memorandum dated November 29, 2007, from Deputy City Clerk
Leslie Carpentiers to City Manager George Rodericks regarding dock leases. The memorandum
pertains to the “History of Dock Leases” and discusses the history of the open space property
commonly referred to as “The Strip” adjacent to Belvedere Cove.
“The Strip” is an area of shoreline property along Belvedere Cove, which was a gift to the City
for the public from the Belvedere Land Company. Other than the structures on the Strip at the
time of transfer, the deed prohibits all private structures, excluding wharves and boathouses. The
majority of the properties on the Strip contain only docks, and dock leases are required. The
City does, however, lease two properties on the Strip that include a house and dock. These
properties are located at 222 & 210 Beach Road. The 222 Beach Road property lease was
granted in 1997 for a period of 50 years, with a base rental of $1,200 per month adjusted every 5
years based on the CPI.
Deck Lease – 250 Bayview Avenue
A lease was executed in 2011 for a private deck located on City property at 250 Bayview
Avenue (Attachment 3). Attached are the City Council staff report and meeting minutes of
11/8/10, 12/13/10 & 1/10/11 related to the deck lease. These are included to provide some
additional background information that may be useful in this discussion (Attachment 4).
At 250 Bayview Avenue, the term of the lease is for a period of five years (5) beginning from
February 1, 2011 and terminating on January 31, 2016. Although the lease has expired, the
property owners have continued to pay the required deck leasing fee for the past couple of years.
Staff will need to follow up with the property owners regarding renewal of the lease. The rent
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during said term of the lease was $300.00, which is to be paid annually in advance on the first of
January of each year.
Staff is unaware of any other similar leases that have been executed throughout the years for
private improvements on City property, since private improvements on City property are
typically authorized pursuant to a revocable license.
Conclusion/Recommendation
Staff suggests that the Council discuss whether to consider requiring the lease or purchase of
public property for improvements on right-of-way property. Staff encourages the Council to
review the information and discuss both the overarching policy lease/sale question, and the six
additional questions noted above. Staff seeks direction to staff regarding these issues.
Alternatively, the Council may appoint a temporary, ad hoc subcommittee to consider the matter
further and report back to the Council at a future meeting.
Attachments
1)
2)
3)
4)
5)

Staff report & meeting minutes of October 9, 2018 City Council Retreat.
Memorandum - History of Dock Leases prepared by Leslie Carpentiers, Deputy City
Clerk to City Manager George Rodericks, dated November 29, 2007.
Executed deck lease for 250 Bayview Avenue.
City Council staff report & minutes of 11/8/10, 12/13/10 & 1/10/11 pertaining to a deck
lease for the property located at 250 Bayview Avenue.
Belvedere Administrative Policy Manual Chapter 272, Revocable Licenses.

ATTACHMENT 1
Council Retreat 10/9/2018

ATTACHMENT 1
TO CITY COUNCIL STAFF REPORT
STAFF REPORT & MEETING MINUTES
OF OCTOBER 9, 2018, CITY COUNCIL RETREAT

Treatment of City-owned Lands
Overarching Policy Question
Should the City Council reconsider its approach to the use of public land (City rights-of-way) for
private projects and, specifically, should the Council consider leases or sale of City-owned
property in certain cases?
Background
1. Revocable Licenses
Due to historical development patterns in Belvedere, the City has granted revocable licenses that
allow private property owners to use City right-of-way land under certain circumstances.
In January 2018, the City Council and Planning Commission held a joint public meeting to
discuss and clarify when it may be appropriate for the City to grant revocable licenses for the
private use of public right-of-way property. At the meeting, it was emphasized that revocable
license applications must be analyzed in light of public benefits, as opposed to the private
benefits of the applicant. Additionally, concerns were expressed that an applicant should not
fence off, or build upon, public land solely for private use.
In May 2018, the City Council adopted modifications to the Administrative Policy Manual,
section 272.05, which sets forth factors the Council may consider when analyzing revocable
license requests. As currently amended, the City Council should determine whether the
revocable license would provide a public benefit, and sets forth a list of suggested factors
including: 1) access; 2) aesthetically beneficial landscaping; 3) off-street parking;
4) infrastructure improvements; 5) validation of existing improvements; 6) enhancement to
public safety; and 7) screening of refuse containers. (Bel. Admin Policy, § 272.05(a)-(g).)
2. Permanent Improvements on Public Property
Because of the way land was developed in Belvedere, some private structures (including garages
and portions of homes) are constructed, in part, on public right-of-way property. Over time,
these properties require repair and/or replacement, and applicants come before the Council
seeking revocable license approval. Typically, the Council considers these requests after the
Planning Commission has approved the proposed project. As an example, Council will recall its
recent consideration of a revocable license for the reconstruction of a garage and accessory
dwelling unit at 300 Bella Vista, a deteriorating building that had been in existence since prior to
1926.
Due to the exclusive private use of public property in some circumstances, Councilmembers
have suggested the possibility that a conveyance of the land, either through a lease or a sale with
compensation to the City, might be considered for projects that involve building permanent
private structures in the public right-of-way.
We bring this question to the Council as part of this Retreat. As such, the following set of
questions are posed for discussion purposes.
Belvedere City Council Retreat
October 9, 2018
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Questions for Discussion
In order to facilitate a discussion, staff proposes the following questions:
Overarching policy question: Should the City lease or sell public right-of-way land, rather than
issue a revocable license, in cases where the applicant seeks to build a permanent structure on
public land?
If so, then:
•

What types of permanent structures would be suitable for a lease? (i.e., portions of
homes, garages, accessory dwelling units, etc.)

•

Should only replacement projects (replacement of an existing garage, ADU, etc.) be
allowed in the City right of way and subject to a lease of the underlying land?

•

Should proposals for projects that involve building new buildings within the City right-of
-way be allowed? If so, then would the City lease/sell the underlying land to the
proposer?

•

Does the Council believe that, in valuing the land for the purpose of a lease or sale, a
standard value/square foot should be developed and used?

•

Should only new projects be eligible for a lease? Or should leases be obtained to cover
current improvements also?

•

Should a project involving a lease of public right-of-way be subject to the public benefit
factors recently adopted for revocable licenses [Revocable License Policy 272.05]?

Process Question:
Currently, requests for revocable licenses are brought to the Council after the Planning
Commission has considered and approved the project. This process results in considerable
uncertainty and “at risk” spending on the part of applicants. It also creates a de facto limit on the
Council’s ability to reject a revocable license, as the request comes after the applicant has spent
considerable funds on design and has achieved support from the Planning Commission.
Question: Should revocable license requests be heard first by the City Council, rather than after
Planning Commission consideration, to provide more certainty in the process for the applicant?
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Minutes of the Special Meeting of the Belvedere City Council
October 9, 2018
Page 4 of 5

Next Steps
The Council discussed the seawall improvements and provided the following direction:
 San Rafael Avenue Main Levee – Provide artist renderings of Alts. 1A and 2, and erect story
poles depicting both alternatives. Also, explore feasibility of an aqua dam along the length of San
Rafael Avenue.
 San Rafael Avenue/West Shore Road Intersection – Explore feasibility of an aqua dam in this
location. As a second choice, Council preferred the raised road.
 Beach Road Levee – Install sheet piling at the outside seawall and a median wall in the
Alternative 2A configuration.
 Tiburon Barrier – depending on Tiburon’s financial contribution, encourage a wall or aqua dam
along Main Street.
The Council then discussed the financing options presented and expressed its preference for a
combination of a tax with grants or non-tax options. As it was determined that the Real Property Transfer
Tax would require that Belvedere become a charter city, the Council requested further information on the
process for converting to a charter city and an analysis of pros and cons of such an action. The Council
also directed staff to continue to research the best combination of funding options.
Treatment of City-owned Lands
Director of Planning & Building Borba presented a report on the City’s revocable license policies and
procedures, and discussed ongoing questions regarding the Council’s desired treatment of City-owned
land. Mayor McCaskill explained his reasoning for wanting to explore the use of leases in cases where an
applicant wishes to build a permanent structure on City-owned property. He indicated that allowing
private structures on City land could be viewed as giving away City assets for private benefit. The
Council discussed the City’s dock lease process relative to a potential leasing structure. Council Member
Campbell stated his concern that this issue is complicated by the many older structures that have long
existed in the right-of-way and that, in some cases, predate even the City’s incorporation. He also raised
the likelihood that some roads may encroach on private property. Mayor McCaskill suggested a
grandfathering program to address these situations.
The Council discussed the timing of its review of revocable licenses and considered whether Council
action should precede Planning Commission consideration of a proposed project. Council Member
Campbell stated that the Planning Commission had recently been scrutinizing revocable license
applications and analyzing proposed projects against each of the criteria in the revocable license policy.
Council Member Campbell recommended continuing the discussion of this topic for a few months to
determine if the Planning Commission’s careful review of new licenses would address the Council’s
concerns. Council Members McCaskill, McAuliffe, and Winter were generally in favor of looking into
potential lease approaches for Council consideration; Council Members Campbell and Kemnitzer stressed
the importance of public input and discussions throughout the process.
Emergency Preparedness and Fire Prevention
Vice Mayor Kemnitzer reported on fire prevention efforts of the past year and stressed the importance of
ensuring an integrated and holistic approach to disaster preparedness. Vice Mayor Kemnitzer and Council
Member Campbell discussed efforts to promote community awareness of fire risks and to advocate for
protection, education, and preparation. The Council discussed existing and potential new programs,
including the block captains, chipper days, fire prevention walk-throughs, and a prevention brochure
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ATTACHMENT 2
TO CITY COUNCIL STAFF REPORT
MEMORANDUM - HISTORY OF DOCK LEASES
PREPARED BY LESLIE CARPENTIERS,
DEPUTY CITY CLERK TO CITY MANAGER GEORGE
RODERICKS, DATED NOVEMBER 29, 2007

CITY OF BELVEDERE
Memorandum
November 29, 2007

TO:

George Rodericks, City Manager

FROM:

Leslie Carpentiers, Deputy City Clerk

SUBJECT:

History of Dock Leases in Belvedere

Following is a history of the City' s dock lease policy from 1896 to the present day, with special
emphasis on the 1896 deed from the Belvedere Land Co mpany to the town of a strip of land
along the westerly edge of Belvedere Cove.

Overview
There are three locations in Belvedere where private residences back up onto City-owned
tidelands and docks or floats extend onto those tidelands: a portion of the easterly shore of
Belvedere Cove along upper Bellevue Avenue; the westerly shore of Belvedere Cove from the
first house on Beach Road (Number 172) to the tip of Belvedere Point; and West Shore Road .
(See Diagram Exhibit' A'.)
The tideland s below middle and upper Belvedere Avenue and Cliff Road, stretching to Belvedere
Point, are within the City limits but are owned by the County of Marin and the State of
California; docks located there, while subject to design review, are not subject to Belvedere dock
leases.
The tide lots surrounding Corinthian Island are primarily privately owned and only a few docks
stretch far enough to cross into City waters.

The Land Company Conveyance
On September l 4, 1896, the directors of the Belvedere Land Company (BLC) voted to convey to
the Town of Belvedere, when incorporated, a strip of shoreline along the westerly side of
Belvedere Cove (see Deed Exhibit 'B ' ). It is said that the residents of Belvedere voted on
December 21, 1896, to incorporate in order to accept this gift (hereafter referred to in this report
as The Strip).
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The non-parallel lines of The Strip zig-zag up present-day Beach Road from the intersection at
San Rafael Avenue to the property line of 172 Beach Road, then veer off below the residential
parcels up to and including 340 Beach. The width of The Strip varies from 55 ' to 135'. Note,
The Strip has in modern times been divided into five parcels bearing the following Assessor' s
Parcel Numbers: 060-173-36, 060-19-24, 060-213-ll, 060-225-06, and 060-233-06 (see
Assessors Parcel Maps Exhibit ' C ').
The deed contained a number ofreservations in fa vor of the BLC:
1.
AlI springs of fresh water in the strip of land and space adjacent fo r catchments.
2.
The right to lay and maintain sewer and water pipes wherever required by the BLC in its
business of acquiring and selling water to residents.
...,
.) .
The right to maintain one o re more public wharfs over The Strip at alley terminals if the
BLC decides such were required to fac ilitate the travel of freight or passengers to and
from Belvedere.
4.
The right to control travel over the Beach Road, as heretofore, so long as the BLC
maintains a line of busses.
5.
The land rents from the five cottages situated on The Strip.
The deed also contained these cond itions:
1.
No private structures other than private wharves, boat houses or bathing houses, and
other than the structures then upon the beach, shall ever be permitted. If any of the five
residences standing on the beach is destroyed by fire or other mishap, it shall not be
rebuilt. (The restriction does not extend to replacing docks.)
That
the residents of the cottages built upon the adjacent tide lands shall not be permitted
2.
to use the beach, parkway, or strip of land as an egress.
...,
.) .
No saloons o r sale of alcohol on The Strip .
4.
The Strip shall be improved, preserved and maintained perpetually by the town as a
public park and water front for all the people of the town and no structure thereon shall
impede the free passage of pedestrians from one end of The Strip to the other.
5.
If any of the above cond itions are violated, The Strip shall revert to the BLC.
On June 27, 1956, the second of the above conditions was amended in writing by the BLC for
the benefit of the San Francisco Yacht Club (SFYC).
On July 7, 1986, the BLC and City of Belvedere signed an agreement modifying the terms of the
1896 grant of the Strip (see Agreement Exhibit 'D ' ).
•
Now that the City has resolved to begin collecting rents for boat docks and boathouses,
the BLC desires that these rents be used for public purposes and therefore waives its
rig hts to the rents for a period of five years. The waiver shall continue for successive
five-year periods until either party gives notice that it does not wish to continue the
waiver.
•
The private structures allowed to remain on The Strip are those present as of July 7, 1986.
"Private structures or cottages" rather than " cottages" are not to be renewed if destroyed.
The City has held to this agreement: since 1986, no new docks have been built on The Strip.
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History of the SFYC Property
When the westerly shore of the cove was deeded to the new Town of Belvedere in the 1890, s,
there were three cottages dotting The Strip which were used as private residences. A number of
docks and boathouses dotted the rocky shoreline further east.
Fig. 1

Tide Lot 20 (AP 060-26-02 on Exhibit 'E' ), adjacent to the first leg of The Strip, was privately
owned and on it, where the SFYC would one day stand, there were two large bungalows which
provided rental of rooms for overnight lodgers.

Fig. 2
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In 1898, San Franciscan Annie T. Moore built a 50-room hotel on Lot 20 (Figure 2). However,
after not many years the hotel was abandoned and fina ll y torn down. The Payne house, now
known as the SFYC's Cove House, was built in 1916 (Figure 3). In 1925, Lot 20 was purchased
by the SFYC; the clubhouse was built in 1934. In 1936 the Yacht Club sold the southwestern
corner of Lot 20 to a private party to build a residence--One Embarcadero.
Fig. 3
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It seems clear from the Figures 2 and 3 that the area where the SFYC parking lot now sits was,
in 1896 and fo r decades after, a pleasant beach, broad at low tide, and easily accessib le from The
Strip donated to the town by the BLC. At that time, Beach Road ended at the intersection of San
Rafael Avenue. The residential lots on Beach Road were accessed from the top of the Island ,
and the roadway was not extended up the hill past Lot 20 until later. It is possible the BLC
directors were primarily focused on maintaining access to the Lot 20 beach, as well as existing
and future public uses,, rather than to the narrow ribbon of shore east of Lot 20. The beach
beyond One Embarcadero, accessible on ly by the Harry B. Allen Stairs, is inundated at high tide,
obstructed at the base of the Stairs by old concrete debris, and quickly narrows to a rocky point
below 228 Beach Road .

A Chronological History of Dock Permits in Belvedere
Between 1957 and 1979, 13 revocable licenses were issued for docks to property owners on
Beach, West Shore, and Bellevue for docks.
In July of 1980, Donald Levy of 202 Beach Road approached the Council concerning the
revocable license he had obtained from the City. He was trying to obtain a Bay Conservation
and Development Comm ission (BCDC) permit to repair his dilapidated dock, which had stood
on that spot fo r 36 years. BCDC's legal department had determi ned that Belvedere's revocable
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licenses were not adequate to grant title for the Commission' s purposes-BCDC wanted to see a
lease.

In September, 1980, the City Council held the first publi c hearing to establish a policy regarding
leases for dock stmctures on City tidelands. It took the Council 24 public hearings, over a period
of five years, to resolve all the issues and concerns that were raised by the dock owners, City
Attorney, and other members of the City staff Briefly, here are some of the highlights:
3/ l l/ 1982
1/1983

12/2/ 1985
l/4/ 1988

9/ 14/ 1989
10/2/ 1989

Belvedere Cove Committee formed .
First aerial topographic map of Belvedere produced in showing location of
docks along the shoreline.
Belvedere Land Company offers to waive its right to rents collected on
The Strip.
Resolution 88-3 adopted approving the following forms:
•
Lease for existing dock (without residence)
•
Lease for existing dock with residence on Beach Road.
•
Revocable license for dock.
Date set for final meeting of city officials and all dock owners. All dock
owners and their attorneys present approved the amended dock lease form.
111
City Council meets for its 24 and final public hearing on dock leases.
Owners are to be offered the choice of a lease or a revocable license
written especially for docks, which carries the same yearly fee as a lea se.
If dock owners opt for the revocable license and BCDC later requires them
to get a lease, they can exchange the revocable license for a lease.
Resolution 89-44 adopted, approving the following revised forms:
•
Revocable license for dock (no dock owners opted for this)
•
Lease for docks on Beach Road .
•
Lease for docks on Corinthian and West Shore Road
•
Lease for docks on West Shore Road
(See Resolution Exhibit ' F. ')

On April 2, 1990, the first of the new dock lease forms for the 31 existing docks was executed.
By years end, all of the leases had been signed and returned to the City.
On March 1, 1999, the City Council began hearings on a tidelands ordinance recommended by
the Planning Commission . After six hearings and many iterations, the Council adopted the
"West Shore Ordinance," formally designated Belvedere Municipal Code (BMC) Chapter 20.06
"Standards for Installation of Buoys, Piers, Gangways, Floats, Hoists and Related Stmctures on
West Shore Road" (see BMC Exhibit ' G'). This ordinance established specific limits for the
size, height, design, and placement of piers, floats, hoists, and buoys. The ordinance was
deemed necessary to minimize hazards, prevent clutter and unsightly structures, and to protect
views.
There are currently 32 dock leases in effect (see Dock List Exhibit 'H ' and Aerial Photos Exhibit
'I'). Thirty-one were entered into in 1990; the last one, for 2 1 West Shore Road, was executed in
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2000 (the prope1ty owner applied for design review for a dock extending 9 feet into the City' s
underwater parcel and within the pier limit line set by Chapter 20.06, BMC.)
The last dock on Beach Road at Number 344, owned by Smith Ketchum, stretches into Cityowned waters but is outside of The Strip. The docks at 5 and 8 Blanding Lane have deeded
easements for their docks. Numbers 3, 5, 7, and 9 West Shore Road have deeded easements for
docks, which were pa1t of the grant of the land to the City from the BLC.

Dock Lease Terms
•

•

•
•
•
•
•

Lease term: The leases granted in 1990 run for 50 years and expire on June 30, 2039.
The City ' s policy is that any leases issued thereafter run to the same date so that all leases
will be renegotiated at the same time.
The current base rental for a dock is $315/year. The two properties whi ch have beach
houses as well as a dock (222 and 210 Beach Road) paid in 2007-08 $ 1493 and $2377
respective! y.
Rent is adj usted every 5 years based on the CPI.
Dock use is strictly limited (see specimen copies attached to Exhibit 'F ').
Lessor assumes maintenance and liability responsibility and holds City harmless.
Owner pays Possessory Interest Tax as calculated by the County of Marin .
Lease runs w ith the property.

City's Policy Regarding Private Use of Public Waters - This section written by Planning
Manager Pierce Macdonald
The communities surround ing Richardson Bay and the San Francisco Bay Conservation and
Development Commission adopted the Richardson Bay Special Area Plan in 1985. This plan
identified a need to coordinate local maritime development between the many communities on
Richardson Bay to protect natural resources, unobstructed navigation and good water quality.
The map of Belvedere adopted as part of the plan indicates the two commercial marinas in
Belvedere, the San Francisco Yacht Club and Corinthian Yacht Club, and identifies the
remaining areas as " open water. " Accordi ng to the Plan, " open water" uses considered
compatibl e with the public trust purposes of the Bay include "aquatic and wildlife habitat; open
space and nature study; low intensity water-related recreation uses, such as fishing, swimming,
wind-surfing, and boating activities including the following facilities for recreational crnising
craft: anchorages and moorages, floats, dolphins, buoys, small boat docks and piers (where not in
conflict with pierhead and bu lkhead lines establ ished by the U.S. Anny Corps ofEngineers) and
small boat launching ramps.
Belvedere's General Plan considers all of the open water areas within the City lim its "open
space." Policies for open space state, "Encroachment on open water should be limited to public
trust purposes."
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In 2006, the Planning Conunission directed staff to prepare an amendment to the Official Zoning
Map to designate City-owned parcels such as inundated lots and tidelands as a within the " O Open Space,, zone. Currently, these inundated lots and tidelands are within the "R-Recreation,,
zone. Zoning Ordinance provisions for development of areas within the "Open Space" zone are
stricter than provisions for areas within the "Recreation" zone. Staff continues to work with the
Parks and Open Space Conunittee on the map amendment project and plans to present the map to
the General Plan Update Steering Conunittee as part of the update of the Open Space, Scenic
Routes & Conservation Element.
Except for the policies found in Title 20 of the Belvedere Municipal Code, Standards for
Installation of Buoys, Piers, Gangways, Floats, Hoists and Related Structures on West Shore
Road, and the terms of the land dedication, the regulation of docks, floats, and buoys can be
challenging and uncertain for residents. The Belvedere Community would benefit from a City
policy for the review and approvals of new structures, such as docks, on inundated lands and
tidelands.

Conclusion

Through the years, in their regulation of the City ' s shoreline, Belvedere' s City Councils,
Planning Commissioners, and City Staff have been vigilant, conscientious, and respectful of the
rights of the public, individual property owners, and the BLC. City officials have fulfilled the
conditions of the BLC' s 1896 gift to the City and, in turn, the BLC has proved flexible and civicminded in coming forward from time-to-time to amend the agreement conditions for the public
good.

Exhibits

A -

Diagram of City-Owned Tide Lots Subject To Dock Leases

B -

1896 Deed for Westerly Shore of Belvedere Cove

C -

Assessor's Parcel Maps Showing The Strip Deeded in 1896

D -

1986 Agreement Amending the Conditions of the 1896 Deed

E

-

Parcel Map Showing Tide Lot 20 (Present Day Site of SFYC)

F

-

Belvedere City Council Resolution No. 89-44 Adopting Dock Lease Forms

G -

BMC Chapter 20.06, "Standards for Installation of Buoys, Piers, Gangways, Floats,
Hoists and Related Structures on West Shore Road"

H -

DockList

I

Aerial Photos of Docks on Belvedere Cove
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DIAGRAM OF CITY-OWNED
TIDE LOTS SUBJECT TO DOCK LEASES
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~XHIBIT 'B'I

1896 DEED FOR WESTERLY
SHORE OF BELVEDERE COVE

l¢XHIBIT 'C'I

ASSESSOR'S PARCEL MAPS
SHOWING THE STRIP DEEDED IN 1896
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~XHIBIT 'D'I

1986 AGREEMENT AMENDING
THE CONDITIONS OF THE 1896 DEED

..

AGREEMENT
This agreement is made as of
,July 7
, 1986,
between the City of Belvedere (hereinafter 11 City") and···the
Belvedere Land Company (hereinafter "BLC").
RECITALS
A.
In 1897, the BLC deeded to the City the strip of real
property constituting the westerly shore of Belvedere Cove.
B.
As a condition of its grant of said shore property to
the City, BLC reserved to itself the entitlement to all rents
which may be collected by the City for the use of any portion
of the shore property.
C.
The City Cuuncil has re&ol\ed thdt the City should
commence to collect rents for the use of the shore property
by private parties, including boat docks and boathouses.
A
D.
The parties desire that City should keep and use for
public purposes any such rents it may collect •

..

NOW, THEREFORE, IT IS HEREBY AGREED by and between the
parties hereto as follows:

1.
City will commence forthwith to establish and/or
implement procedures for the collection of rent from persons
using the shore property for private purposes, including but
not limited to boat docks and boathouses.
2.
BLC will waive its right to receive any such rents for
a period of five years from the date of this agreement, and City
may use, in whatever manner it deems appropriate, any and all
such rents it collects.
3.
At the end 6f said five-year period, said waiver of rents
will automatically continue for successive five-year periods
thereafter unless and until either party notifies the other party,
in wri~ing, no later than one year p~iur to the end of the
then-current five-year period, that it does not wish to continue
the waiver for another five-year period.
4.
The parties otherwise reaffirm all of the reservations
contained in the original grant.
5.
The parties reaffirm all of the conditions and reversions
contained in the orginial grant except that:
a. condition 1st is modified to read:
"That no private structures other than private wharves,
boathouses or bathing houses and other than the structures now,
as of March 1, 1986, upon said beach and the structures of this

·'

.
Company to be errected thereon pursuant to the foregoing reservations shall ever be permitted to stand wholly or partially
upon said land and that none of the private structures or
cottages now standing upon said beach shall be renewed in case
of dpstructi9n by fire or otherwise and that said structures
and cottages shall remain thereon as long and subject to such
conditions as shall be determined by said town."
b. Condition 2nd is recognized to have been amended by
written agreement of the parties and of the San Francisco
Yatch Club dated June 27, 1956 but said condition otherwise
remains in effect.
c.
The general purpose of the grant for the-BLC to the
City is expressed in condition 4th, particularly that said
strip of land is to be used as a public park and waterfront
for all the people of Belvedere.
6.
The City shall preserve and maintain access to said
strip for the people of Belvedere.

Dated: __..J_._ul_.y'"--'-7_ _ _ _ , 19 86
City of Belvedere, by Robert K. Gordon

<-Be 1vede re Land Company, by David A11 en

- - - - --------------SS.

On - = + ".......""'-'\-4--1<--t-..__~------· before me, the undersigned, a Notary Public in and for

I

~~~~~~~~~~~\
personally known to me (or proved to me on the basis of
satisfactory evidence) to be the person(s) whose name(s)
is/are subscribed to the within instrument and acknowledged
to me that he/she/they executed the same.
WITNESS my hand and official seal.

S1gna~ -¢li1~~
Sf'423-<4 (REV A

7182) \CA) (INDMOUAL)

:
.
.
@

i!:llllllWlllllllllllWUlliUllllllllllilUlllllUJUllUJll1u1111uim·11111111w
1
5
_
OFFICIAL SEAL
'
~

~:'~1!J!~]"
,f.; ~·-

FELISA G. PINSON

~
g

NOTARY PUBLIC-CALIFORNIA §
PRINCIPAL Ol=FICE IN
MARIN COUNTY
~
'I commlulon erplres March 8 1988
5

M.

UlllllllUUllllffllllllllllllllllllllUlllllllllnllllllllin11111111111111111~

(This area for offic1al notarial seal)

STATE OF CALIFORNIA
COUNTY OF

ss.

-----------

On __J_u_l__
y_2_8_..,_1_9_8_6_ _ _ _ _ , before me, the undersigned, a Notary Public in
and for said State, personally appeared

Robert K. Gordon

------------------------

person ally known to me (or proved to me on the basis of satisfactory evidence)
v executued this instrument as
to be the• person who

of

Belvedere

_.....-.,r,__.._
Mayor _ _ _ _ _ _ _ _ _ _ __

and acknowledged to me that the

Belvedere
-~~--~----

city of

executed it.

WITNESS my hand and official seal.

OFFlClAI SEAL
I F'.-Uf". P.NN CARPENTIERS
!lC !Al.y ru&LIC - CALlf"ORNIA

Signature~

Gf?f..

~

\~1

MARIN COUNTY
comm. tltflllPS JAN 26, I 990
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PARCEL MAP SHOWING TIDE LOT 20
(PRESENT DAY SITE OF S.F.Y.C.)
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lEXHIBIT 'F'l

BELVEDERE CITY COUNCIL
RESOLUTION NO. 89-44
ADOPTING DOCK LEASE FORMS

CITY OF BELVEDERE
RESOLUTION NO. 89-44
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BELVEDERE
APPROVING FORMS OF DOCK LEASE AND REVOCABLE LICENSE

WHEREAS, a limited number of residents of the City have been using City
tidelands for private dock use without charge by the City; and
WHEREAS, the City Council desires both to permit said dock owners to
continue to use City tidelands, and to protect the public interest in said
tidelands~ and
WHEREAS, the City council finds that it is in the bast interest of all the
citizens of the City of Belvedere for the City to require all said dock owners
to enter into a lease or a revocable license for use of the City's tidelands;
and
WHEREAS, the City has held numerous public hearings to consider and approve
the terms of such lease or revocable license, which terms have been
incorporated into the forms of lease for dock without a cottage or boathouse.
NOW, THEREFORE BE IT RESOLVED, by the City council of the City of Belvedere
as follows:
1.
The Mayor is authorized on behalf of the City of Belvedere to enter
into a lease or license, in the applicable form attached hereto, with each
owner of a private dock situated on City tidelands.

PASSED AND ADOPTED at a regular meeting of the City Council of the City of
Belvedere held on the second day of October, 1989, by the following vote:
AYES:

Valentine, Johnson, Boesel, Jocelyn, Kalish

NOES:

None

ABSENT:

None

ABSTAINz

None
APPROVED:

~
••J.··1/
&~·..Ao)~~
Madeleine "Lani" Valentine, Mayor
ATTEST:

CITY OF BELVEDERE
REVOCABLE LICENSE NO. 90ASSESSOR'S PARCEL NO.:
ADDRESS I
OWNER'S NAME:
DATE ISSUED:
The City of Belvedere, California, a municipal corporation (hereinafter
referred to as "City"), hereby authorizes and licenses the owner of the land
described above and in Exhibit "A" (hereinafter referred to as "Licensee"), at
his own cost and expense, to encroach upon the adjoining land owned by the City
of Belvedere (hereinafter referred to as "Premises") for the following
purposes:
Licensee shall use the Premises, and any dock thereon, solely for private
recreational purposes and said dock may contain only facilities constructed
for docking and mooring of boats owned by Licensee. Licensee may not use
the dock for any commercial or residential purpose and may not rent storage
space or mooring right to others. The occupancy of any vessel anchored,
moored, or berthed in connection with the recreational use of said dock for
a period of more than forty-eight hours shall be subject to such
ordinances, rules, and regulations as may from time to time be adopted by
the City of Belvedere and/or the Richardson Bay Regional Agency. Licensee
shall not use or maintain the Premises in any way so as to impede the use
of surrounding City property by the public for public park and recreation
purposes.
This revocable license is granted subject to the following terms and
conditionsz
2.

Rent.

(a) Base Rental. The base rental during said term shall be~~~~
which said awn shall be paid annually in advance, and shall be due and payable
on the first day of July each year. Said base rental is determined on the
basis of the following schedule:
(b) Cost of Living Increase. The base rental shall be adjusted every five
years during the term of the Lease, conmencing July 1, 1994, by an amount,
determined in advance at the beginning of such five-year-term, which bears the
same relationship to the sum of
as the consumer Price Index of the
U.S. Bureau of Labor Statistics for All Urban consumers (1967•100) for the San
Francisco-Oakland area for all items for the month next preceding the
commencement of such five-year period bears to the aforesaid Consumer Price
Index for the corresponding month in 1989, but in no event shall the annual
rent during such five-year period be leas than the annual rent during the
preceding five-year period. For example only, the annual rental for a dock
larger than Fifty (50) square feet for the year convoencing July l, 1994, and
for each subsequent year of the five-year period July l, 1994 through June 30,
1999, will be an amount equal to that shown in
the following formula, but not less than $200:
Rental •

1994 Index x $200
June 1989 Index
In the event the aforesaid consumer Price Index shall be diacontinued, then
the most nearly comparable successor index shall be used.
~yne

3.
Indemnity. Licensee covenants to indemnify and hold City, its
officers, agents, representatives andior employees harmless against any and ali
claims, demand, damages, or injuries arising from the conduct or management of,
or from any work or thing whatsoever done in or about the Licensed Premises or
any building or structure appurtenant thereto or equipment thereof during the
term of this License, or arising from any act or negligence of Licensee, his
agents, contractors, or employees, or arising from any accident, injury, or
damage whatsoever, however caused, to any person or persons, or to the property
of any person, persons, corporation or corporations, occurring during such term
on, in or about the Licensed Premises or any structure appurtenant thereto and
from and against all costs, attorneys' fees, expenses, and liabilities incurred
in connection with any such claim, or any action or proceeding brought thereon.

Revocable License
Page Two
This provision shall not apply to any claim, demand, damages, or injuries
occasioned by the negligent acts of City, its officers, agents, representatives
and/or employees. Licensee shall, at Licensee•a expense, maintain a policy of
public liability and property insurance with minimum coverage of One Million
Dollars, combined single limit of bodily injury and property damage. Licensee
shall provide City with a Certificate of Insurance evidencing such. To the
maximum extent permitted by insurance policies which may be owned by the
Licensee, Licensee, for the benefit of the City only, waives any and all rights
of subrogation which might otherwise exist.
Nothing in this paragraph is intended to or shall be construed to create in any
third party, not a party to this License, any right of action or remedy against
Licensee, City or City's officers, agents, representatives, and employees,
other than those, if any, which would, under applicable laws, be available to
said third party in the absence of this paragraph. Revocable License 90Page Two
4.

Repairs. Restoration. and Maintenance.

(a) No R@sponsibility of Citv. City shall not be required or obligated to
make any changes, alterations, additions, improvements, or repairs of any type
or nature in, on, or about the Premises, or any part thereof, during the term
of this License.
(b) Licensee's Dutv to Maintain Premises. At all times during the term
and renewal of this License, Licensee shall, at its cost and expense, keep and
maintain the Premises and all improvements thereon and all facilities
appurtenant thereto in good order and repair and safe condition, and the whole
of the Premises and improvements in a clean, sanitary, and orderly condition.
Licensee shall comply with all public laws, ordinances, and regulations from
time to time applicable to the Premises1 and Licenaee shall indemnify and save
harm.leas City against all actions, claims, and damages by reason of Licensee's
failure to comply with and perform the provisions of this Section.
5.
Restoration and Repair of Improvements. Licensee may make repairs to
or restore the improvements existing on the Premises, and any and all
recreational pier facilities and other improvements shall be repaired or
installed by Licensee in conformance with all applicable local, regional,
state, and federal laws, ordinances, rules, and regulations. Notwithstanding
the foregoing, Licensee shall have the right to replace or repair existing
improvements without the City's prior written consent when such work replaces
or repairs in kind and is valued at less than $500. If at any time the
improvements to the Premises should fall into a state of disrepair or otherwise
become an environmental or aesthetic degradation, aa reaaonably determined by
the City, then upon written notice by City, Licensee shall have ninety (90)
days to repair and correct the conditions cited by City.
In the case of a repair which cannot, with due diligence, be completed
within a period of ninety (90) days, Licensee shall proceed promptly after the
service of such notice and with all due diligence to repair the same and
thereafter to proceed with said completion of such repair with all due
diligence. In such case, and upon compliance by Licensee with the above
conditions, the time of Licensee within which to cure the same shall be
extended for such periods as may be necessary to complete the same with all due
diligence.
6.
~
In addition to the License fee specified hereunder, Licensee
agrees to pay all taxes and assessments levied upon the Premises and the
improvements thereon. Licensee recognizes, understands, and acknowledges that
Licensee's interest in this License and/or in the Premises may be subject to a
possible Poasessory Interest Tax or other similar tax that may be imposed by a
local, state, or Federal taxing authority, that such tax payment shall not
reduce any fees due to City hereunder and that any such tax ahall be the sole
obligation and liability of and be paid by Licensee. In the event Licensee
shall fail to pay before the delinquent date any assessment or tax payable by
Licensee hereunder, City may pay the same or any part thereof, and such amount,
together with the amount of any taxes on the Premises for which Licensee has
not reimburaed City shall be treated as additional License fees due with

Revocable License
Page Three
interest at the then prevailing prime rate of interest charged by Wells Fargo
Bank in San Francisco from the date of payment by City until payment by
Licensee. Upon request of City, Licensee shall furnish satisfactory evidence
of payment of taxes or assessments for which Licensee is liable hereunder.
7.
Revocation. Anything herein to the contrary notwithstanding, this
License shall be revocable at the pleasure of the City Council of the City of
Belvedere. The election to revoke this License may be exercised at any time by
mailing or delivering to Licensee at the address hereinabove stated a notice of
revocation and termination. City shall, prior to revocation, provide Licensee
any opportunity to be heard and to register any objection to revocation of this
Licenae. Within the time specified in said notice, Licensee shall, at his own
cost and expense, remove from the Premises the encroachment and all structures
and facilities placed thereon and therein by Licensee.
Upon the failure of Licensee to comply with any of the agreement• contained
herein, City may declare said improvements to be a public nuisance, and may
take such action as may be authorized by law to abate said nuisance. The City
shall be entitled to recover from Licensee costs of suit and reasonable
attorney's fees, to be determined by the court. The remedy of City aa
contained in this paragraph shall not be exclusive.
8.
This License may be assigned by Licensee to a successor in interest to
fee title to Licensee's property described in Exhibit "A"~ provided, however,
that the agreements contained herein shall be binding upon any such assignee.
License shall deliver this License to any successor in interest to the property
described in Exhibit "A".

Issued by direction of the City council of the City of Belvedere pursuant
to action taken at its meeting of OCtober 2, 1989.
Mayor
State of California)
) as.
County of Marin
)
On this~~-day of
19~~• before me, the undersigned Notary Public in
and for said state, personally appeared.~~~~~~~~~~~~~~~~~~~~
[ ) personally known to me
[ ] provided to me on the basis of satisfactory evidence
to be the person who executed this instrument as Mayor of the City of
Belvedere, and acknowledged to me that th• City of Belvedere executed it.
WITNESS my hand and official seal.

Notary's Signature
The foregoing License is accepted and its terms and conditions are agreed toz

Licensee

Revocable License
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State of California)
) BB.

County of Marin

)

On this
day of
19~~-' before me, the underaignad Notary
Public in and for said atata, personally appeared...........~------------~---------
] personally known to ma
] provided to me on the basis of satisfactory evidence
to be the person(s) whose name(s) _____subscribed to the within instrument, and
acknowledged that_____executed it.
WITNESS my hand and official seal.

Notary's Signature

LEASE
(Beach Road)

THIS LEASE, made and entered as of July 1, 1989,
by and between the CITY OF BELVEDERE, hereinafter referred to as
"Lessor", and
after referred to as "Lessee".
Lessor does hereby lease to Lessee, and Lessee leases from
Lessor, upon the terms, covenants, and conditions herein set
forth, that certain property situate in the city of Belvedere,
County of Marin, State of California, more particularly described
in Exhibit "A", (hereinafter "Premises") which is attached hereto
and made a part hereof.
~.

.'.rfil::m·

The term of the Lease shall be a period of fifty

years, beginning on July 1, 1989, and· terminating on June JO,
2039.
2.

Rent.

(a)

Base Rental.

~~~~-'

The base rental during said term shall be

which said sum shall be paid annually in advance, and

shall be due anQ payable on the first day of July each year.
(b)

Cost of Living Increase.

The base rental shall be

adjusted every five years during the term of the Lease, commencing July 1, 1994, by an amount, determined in advance at the
beginning of such five-year-term, which bears the same relationship to the sum of

as the Consumer Price Index of the

u.s.

Bureau of Labor Statistics for All Urban consumers (1967=100) for
the San Francisco-Oakland area for all items for the month next
preceding the commencement of such five-year period bears to the
aforesaid Consumer Price Index for the corresponding month in
1989, but in no event shall the annual rent during such five-year
period be less than the annual rent during the prec~ding fiveyear period.

For example only, the annual rental for a dock

larger than Fifty (50) square feet for the year commencing July
1, 1994, and for each subsequent year of the five-year period
July 1, 1994 through June 30, 1999, will be an amount equal to
that shown in the following formula, but not less than $200:
Rental = June 1994 Index
June 1989 Index

x $200

In the event the aforesaid Consumer Price Index shall be
discontinued, then the most nearly comparable successor index
shall be used.
-1-

3.

Use.

.

Lessee shall use any dock on the Premises solely

~for private recrea~nal
purposes.

The dock m~ contain only

facilities constructed for the docking and mooring of boats.
Lessee may not use the dock for any commercial or residential
purpose and may not rent storage space or mooring rights to
others.

The occupancy of any vessel anchored, moored, or berthed

in connection with the

recreat~onal

use of the dock for a period

of more than forty-eight hours shall be subject to such
ordinances, rules, and regulations as may from time to time be
adopted by the city of Belvedere and/or the Richardson Bay
Regional Agency.

Lessee shall not use or maintain the Premises

in any way so as to impede the use of surrounding City property
by the public for public park and recreation purposes.
4.

Boundaries.

This Lease is not intended to constitute

the establishment of any boundary between the Premises and the
adjacent property owned by Lessee, and is entered into without
prejudice to any boundary claims which might be asserted in the
future.
5.

Repairs. Restoration. and Maintenance.

(a)

No Responsibility of Lessor.

Lessor shall not be

required or obligated to make any changes, alterations, additions, improvements, or repairs of any type or nature in, on, or
about the Premises, or any part thereof, during the term of this
Lease.
(b)

Lessee's Duty to Maintain Premises.

At all times

during the term and renewal of this Lease, Lessee shall, at its
cost and expensl,

k~ep

and maintain the Premises and all

improvements thereon and all facilities appurtenant thereto in
good order and repair and safe condition, and the whole of the
Premises and improvements in a clean, sanitary, and orderly
condition.

Lessee shall comply with all public laws, ordinances,

and regulations from time to time applicable to the Premises; and
Lessee shall indemnify and save harmless Lessor against all
actions, claims, and damages by reason of Lessee's failure to
comply with and perform the provisions of this Section.
(c)

Restoration and Repair of Improvements.

Lessee may

make repairs to or restore the improvements existing on the
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Premises, and any

al

all recreational pier

f~lities

and other

improvements shall oe repaired or installed by-.iressee in
conformance with all applicable local, regional, state, and
federal laws, ordinances, rules, and regulations.

If at any time

the improvements to the Premises should fall into a state of
disrepair or otherwise become an environmental or aesthetic
degradation, as reasonably determined by the Lessor, then upon
written notice by Lessor, Lessee shall have ninety (90) days to
repair and correct the conditions cited by Lessor.
In the case of a repair which cannot, with due diligence, be
completed within a period of ninety (90) days, Lessee shall
proceed promptly after the service of such notice and with all
due diligence to repair the same and thereafter to proceed with
said completion of such repair with all due diligence.

In such

case, and upon compliance by Lessee with the above conditions,
the time of Less.qe w.ithin which to cure the same shall be
~

extended for such periods as may be necessary to complete the
same with all due diligence.

If, after the expiration of any

such extension, Lessor in its sole discretion determines that
Lessee is not proceeding with due diligence to complete such
repairs or to correct the conditions cited by Lessor, Lessor may
at its option cause such repairs to be made or may correct the
aforementioned conditions itself, and all such costs shall be
borne by Lessee.

Lessee agrees that all cost incurred by Lessor

shall be recoverable by Lessor within thirty days following
presentation to Lessee of an invoice for the costs incurred,
which costs shall include, but shall not be limited to, salaries
and administrative overhead allocated to time spent by Lessor's
employees.

Failure by Lessee to reimburse Lessor for all such

costs within thirty days following receipt of the Lessor's
invoice may result in Lessor placing a lien against Lessee's
property for the amount of all such costs, which property is
referred to in the legal description recorded with this lease.
6.

Lessor's Access.

Lessor, through its authorized

agents, -shall have the right, upon reasonable notice, to enter
upon the Premises and the lands of Lessee appurtenant thereto,
for the purpose of inspecting the Premises and the improvements
thereon to insure that Lessee is complying with the terms of this
Lease.

Written notice deposited in the U.S. Mail at Belvedere,
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California, in a sealed envelope, postage prepaid and addressed
to Lessee at the

a~ess

provided below sha111l-or purposes of

the notice required by this paragraph, be conclusively presumed
to give notice to Lessee, whether or not such notice is actually
received by Lessee.
7.

Taxes.

In addition to the rent specified hereunder,

Lessee agrees to pay all taxes and assessments levied upon the
Premises and the improvements thereon.

Lessee recognizes,

understands, and acknowledges that Lessee's interest in this
Lease and/or in the Premises may be subject to a possible

Possessory Interest Tax or other similar tax that may be imposed
by a local, state, or federal taxing authority, and that such tax
payment shall be the sole obligation and liability of and be paid
./

by Lessee.

In the event Lessee shall fail to pay before

t~e

delinquent date any assessment or tax payable by Lessee hereunder, Lessor may pay the same or any part thereof, and such amount,
together with the amount of any taxes on the Premises for which
lessee has not reimbursed Lessor, shall be treated as additional
rent due with interest at the then prevailing prime rate of
interest charged by Wells Fargo Bank in San Francisco from the
date of payment by Lessor until payment by Lessee.

Upon request

of Lessor, Lessee shall furnish satisfactory evidence of payment
of taxes or assessments for which Lessee is liable hereunder.

If

Lessee fails promptly to pay any and all taxes or assessments,
liens, or charges levied against the Premises or the improvements
thereon, Lessor may give Lessee written notice to pay the same,
and upon Lessee's failure to make such payment in full within ten
(10) days of such notice, Lessor shall have the right to
terminate this Lease.
8.

Indemnity.

Lessee covenants to indemnify and hoid

Lessor, its officers, agents, representatives and/or employees
harmless against any and all claims, demand, damages, or injuries
arising from the conduct or management of, or from any work or
thing whatsoever done in or about the Premises or any building or
structure appurtenant thereto or equipment thereof during the
term of this Lease, or any extension thereof, or arising from any
act or negligence of Lessee, his agents, contractors, or
employees, or arising from any accident, injury or damage
whatsoever, however caused, to any person or persons, or to the
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property of any per., persons, .corporation

o~orporations,

occurring during such term on, in or about the Premises or any
structure appurtenant thereto and from and against all costs,
attorneys' fees, expenses, and liabilities incurred in connection
with any such claim, or any action or proceeding brought thereon.
This provision shall not apply to any claim, demand,
damages, or injuries occasioned solely by the negligent acts of
Lessor, its officers, agents, representatives and/or employees.
Lessee shall, at Lessee's expense, maintain a policy of public
liability and property insurance with minimum coverage of One
Million Dollars, combined single limit of bodily injury and
property damage.

Lessee shall provide Lessor with a certificate

of insurance or other proof acceptable to Lessor (for example,
photocopy of face page of policy) that such insurance has been
obtained.

To the maximum extent permitted by insurance policies

which may be

ow~d

br the Lessee, Lessee, for the benefit of the

City only, waives any and all rights of subrogation which might
otherwise exist.
Nothing in this paragraph is intended to or shall be
construed to create in any third party, not a party to this
Lease, any right of action or remedy against Lessee, Lessor, or
Lessor's officers, agents, representatives, and employees, other
than those, if any, which would, under applicable laws, be
available to said third party in the absence of this paragraph.
9.

Default.

If Lessee shall fail to perform or comply

with any of the terms of this Lease, then Lessor may, at its
option, terminate this Lease and all rights of the Lessee
hereunder if such default is not remedied by Lessee within sixty
(60) days after written notice to Lessee.
option, record such written notice.

Lessor may, at its

In the event of a termina-

tion of this Lease, Lessee shall quietly and peaceably surrender
possession of the Premises and shall at the request of Lessor,
execute such instruments, in writing, as may be prepared by
Lessor, evidencing the termination of .Lessee's right hereunder.
Upon

te~ination,

Lessee shall, at the option of and demand by

the Lessor, remove all facilities and restore the Premises to
their natural condition.

The foregoing remedy of Lessor to

terminate this Lease shall not be exclusive, but shall be
cumulative and in addition to all legal and equitable remedies
now or hereafter allowed by law.
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10.

Rights of Belvedere Land Companv.

or warranties OD

a~ind

No representations

whatsoever, express. implied, have

been made by Lessor warranting Lessee's interest in the Premises
pursuant to this lease, as against any reversionary rights which
may in the future be asserted by the Belvedere Land Company, or
its successors, pursuant to that certain deed from the Belvedere
Land company to the City of Belvedere dated March 12, 1897, and
recorded in the Office of the Marin County Recorder on May 14,
1897, in Volume 45 of deeds, Page 176.

In the event the

Belvedere Land Company obtains a judgment by a court of this
state that the premises shall revert back to the Belvedere Land
Company, then this lease shall be terminated and, except as
expressly provided herein, all rights and obligations of the
parties hereunder during the remaining term of this lease shall
be immediately terminated.

Lessor shall reimburse Lessee for any

amount of rent paid by Lessee which is attributable to the
unexpired term of the lease, and Lessee shall reimburse Lessor
for any sums owing to Lessor on account of taxes, assessments, or
other fees advanced by Lessor on Lessee's behalf.
11.

Public Trust.

No representations or warranties of any

kind whatsoever, express or implied, have been made by Lessor
warranting Lessee's interest in the Premises pursuant to this
lease, as against any public trust rights which may in the future
be asserted by the State of California and/or agencies thereof.
12.

Attorney's Fees.

If either party hereto brings any

action or proceeding to enforce, protect, or establish any right
or remedy hereunder, the prevailing party shall be entitled to
recover reasonable
13.

a~torney•s

Assignment.

fees.

Lessee may, without the prior written

consent of Lessor, assign its interest under this Lease, but only
to the successor in interest of fee title to Lessee's real
property adjacent to the Premises.

Lessee shall have no right to

otherwise assign this Lease or to sublet all or any portion of
the Premises, without the prior written consent of the Lessor,
and any assignment or sublease made in violation of this section
is void and without force and effect.
14.

Captions.

The captions or headings of paragraphs in

this Lease are inserted for convenience only and shall not be
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considered in

cons~ing

the provision thereo.if any questions

of intent should arise.
15~

Severability.

The various paragraphs and provisions of

this Lease are expressly declared to be severable from all
others.

Should a certain paragraph or provision be declared to

be void or unenforceable, it shall not affect the enforceability
of any remaining paragraph

o~

provision and the remaining

portions of this .Lease shall continue in full force and effect as
if the void or unenforceable portions were not a part of this
Lease.
16.

Choice of Law.

This Lease and any amendments thereto

shall be governed by the laws of the state of California.
17.

two

(2)

18.

Counterpart Originals:

This Lease has been executed in

counterparts, each of which is a counterpart original.
Integration.
~ntin~

represents the

This Lease and any amendments thereto
agreement of the parties and cannot be

modified, extended, cancelled or amended without a writing signed
by all parties.
19.

Binding Effect.

This Lease shall be binding on the

parties hereto and their respective heirs, executors, administrators, successors and assigns.
20.

Notices. ·All notices to be given under the terms and

provisions of

thi~

Lease must be in writing.

Notice is considered given either (a) when delivered in
person to the recipient named as below: or (b) when deposited in
the U.S. Mail in a sealed envelope or container, either registered or certified mail, return receipt requested, postage
prepaid, addressed by name and address to the party or person
intended as follows:
City of Belvedere
450 San Rafael Avenue
Belvedere, CA 94920

NOTICE TO LESSOR:

NOTICE TO LESSEE:
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IN WITNESS WHEREOF, the parties hereto have caused the
within instrument to be executed by their duly authorized
representatives the day and year first above written.
CITY OF BELVEDERE
A Municipal Corporation
By:
Mayor Valentine

"Lessor"

By:
"Lessee"
State of California)
)ss.
County of Marin
)
On this
day of
19,
, before me, the
undersigned Notary Public in and for saicr-state, personally
appeared Lani Valentine, [ ] personally known to me ( ] provided
to me on the basis of satisfactory evidence to be the person who
executed this instrument as Mayor of the City of Belvedere, and
acknowledged to me that the City of Belvedere executed it.
WITNESS· my hand and official

seal~

Notary's Signature
State of California)
)ss.
County of Marin
)
On this
day of
19,
, before me, the
undersigned Notary Public in and for sai~state, personally
appeared
, . [ ] personally known to
me ( ] provided to me on the basis of satisfactory evidence to be
the person who executed this instrument
~~~~~~~-' and acknowledged to me that
executed it.

as

WITNESS my hand and official seal.

Notary's Signature
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LEASE
~Corinthian/Westshore

Roactt

THIS LEASE, made and entered as of July 1, 1989,
6y and between the CITY OF BELVEDERE, hereinafter referred to as

"Lessor", and
after referred to as "Lessee".
Lessor does hereby lease to Lessee, and Lessee leases from
Lessor, upon the terms, covenants, and conditions herein set
forth, that certain property situate in the city of Belvedere,
County of Marin, State of California, more particularly described
in Exhibit "A", (hereinafter "Premises") which is attached hereto
and made a part hereof.
~.

:r.e.rm.

The term of the Lease shall be a period of

fi~ty

years, beginning on July 1, 1989, and· terminating on June 30,
2039.
2.

.B§n:t.

(a)

Base Rental.

~~~~-'

The base rental during said term shall be

which said sum shall be paid annually in advance, and

shall be due anQ payable on the first day of July each year.
(b)

Cost of Living Increase.

The base rental shall be

adjusted every five years during the term of the Lease, commencing July l, 1994, by an amount, determined in advance at the
beginning of such five-year-term, which bears the same relationship to the sum of

as the Consumer Price Index of the U.S.

Bureau of Labor Statistics for All Urban Consumers (1967=100) for
the San Francisco-Oakland area for all items for the month next
preceding the commencement of such five-year period bears to the
aforesaid Consumer Price Index for the corresponding month in
1989, but in no event shall the annual rent during such five-year
period be less than the annual rent during the preceding fiveyear

pe~iod.

For example only, the annual rental for a dock

larger than Fifty (50) square feet for the year commencing July
1, 1994, and for each subsequent year of the five-year period
July l; 1994 through June JO, 1999, will be an amount equal to
that shown in the following formula, but not less than $200:
Rental = June 1994 Index
June 1989 Index

x $200

In the event the aforesaid Consumer Price Index shall be
discontinued, then the most nearly comparable successor index
shall be used.
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Use.

J.

for private

•

Lessee shall use any dock on the Premises solely

recrea~nal

purposes.

The dock

contain only

facilities constructed for the docking and mooring of boats.
Lessee may not use the dock for any commercial or residential
purpose and may not rent storage space or mooring rights to
others.

The occupancy of any vessel anchored, moored, or berthed

in connection with the

recreat~onal

use of the dock for a period

of more than forty-eight hours shall be subject to such
ordinances, rules, and regulations as may from time to time be
adopted by the City of Belvedere and/or the Richardson Bay
Regional Agency.

Lessee shall not use or maintain the Premises

in any way so as to impede the use of surrounding City property
by

the public for public park and recreation purposes.
4.

Boundaries.

This Lease is not intended to constitute

the establishment of any boundary between the Premises and the
adjacent property owned by Lessee, and is entered into without
prejudice to any boundary claims which might be asserted in the
future.
5.

Repairs, Restoration, and Maintenance.

(a)

No Responsibility of Lessor.

Lessor shall not be

required or obligated to make any changes, alterations, additions, improvements, or repairs of any type or nature in, on, or
about the Premises, or any part thereof, during the term of this
Lease.
(b)

Lessee's Duty to Maintain Premises.

At all times

during the term and renewal of this Lease, Lessee shall, at its
cost and expense, keep and maintain the Premises and all
improvements thereon and all facilities appurtenant thereto in
good order and repair and safe condition, and the whole of the
Premises and improvements in a clean, sanitary, and orderly
condition.

Lessee shall comply with all public laws, ordinances,

and regulations from time to time applicable to the Premises; and
Lessee shall indemnify and save harmless Lessor against all
actions, claims, and damages by reason of Lessee's failure to
comply with and perform the provisions of this Section.
(c)

Restoration and Repair of Improvements.

Lessee may

make repairs to or restore the improvements existing on the
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Premise~,

and any a . all ~ecreati~nal pier f~lities and other

improvements shall oe repaired or installed by...iiressee in
conformance with all applicable local, regional, state, and
federal laws, ordinances, rules, and regulations.

If at any time

the improvements to the Premises should fall into a state of
disrepair or otherwise become an environmental or aesthetic
degradation, as reasonably determined by the Lessor, then upon
written notice by Lessor, Lessee shall have ninety (90) days to
repair and correct the conditions cited by Lessor.
In the case of a repair which cannot, with due diligence, be
completed within a period of ninety (90) days, Lessee shall
proceed promptly after the service of such notice and with all
due diligence to repair the same and thereafter to proceed with
said completion of such repair with all due diligence.

In such

case, and upon compliance by Lessee with the above conditions,
the time of

Les~~e w~thin

which to cure the same shall be

extended for such periods as may be necessary to complete the
same with all due diligence.

If, after the expiration of any

such extension, Lessor in its sole discretion determines that
Lessee is not proceeding with due diligence to complete such
repairs or to correct the conditions cited by Lessor, Lessor may
at its option cause such repairs to be made or may correct the
aforementioned conditions itself, and all such costs shall be
borne by Lessee.

Lessee agrees that all cost incurred by Lessor

shall be recoverable by Lessor within thirty days following
presentation to Lessee of an invoice for the costs incurred,
which costs shall include, but shall not be limited to, salaries
and administrative overhead allocated to time spent by Lessor's
employees.

Failure by Lessee to reimburse Lessor for all such

costs within thirty days following receipt of the Lessor's
invoice may result in Lessor placing a lien against Lessee's
property for the amount of all such costs, which property is
referred to in the legal description recorded with this lease.
6.

Lessor's Access.

Lessor, through its authorized

agents, shall have the right, upon reasonable notice, to enter
upon the Premises and the lands of Lessee appurtenant thereto,
for the purpose of inspecting the Premises and the improvements
thereon to insure that Lessee is complying with the terms of this
Lease.

Written notice deposited in the U.S. Mail at Belvedere, _
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California, in a sealed envelope, postage prepaid and addressed
to Lessee at the

~ess

provided below sha119tor purposes of

the notice required by this paragraph, be conclusively presumed
to give notice to Lessee, whether or not such notice is actually
received by Lessee.
7.

~-

In addition to the rent specified hereunder,

Lessee agrees to pay all taxes and assessments levied upon the
Premises and the improvements thereon.

Lessee recognizes, ·

understands, and acknowledges that Lessee's interest in this
Lease and/or in the Premises may be subject to a possible
Possessory Interest Tax or other similar tax that may be

i~posed

by a local, state, or federal taxing authority, and that such tax
payment shall be the sole obligation and liability of and be paid
by Lessee.

In the event Lessee shall fail to pay before

t~e

delinquent date any assessment or tax payable by Lessee hereunder, Lessor may pay the same or any part thereof, and such amount,
together with the amount of any taxes on the Premises for which
lessee has not reimbursed Lessor, shall be treated as additional
rent due with interest at the then prevailing prime rate of
interest charged by Wells Fargo Bank in San Francisco from the
date of payment by Lessor until payment by Lessee.

Upon request

of Lessor, Lessee shall furnish satisfactory evidence of payment
of taxes or assessments for which Lessee is liable hereunder.

If

Lessee fails promptly to pay any and all taxes or assessments,
liens, or charges levied against the Premises or the improvements
thereon, Lessor may give Lessee written notice to pay the same,
and upon Lessee's failure to make such payment in full within ten
(10) days of such notice, Lessor shall have the right to

terminate this Lease.

a.

Indemnity.

Lessee covenants to indemnify and

ho~d

Lessor, its officers, agents, representatives and/or employees
harmless against any and all claims, demand, damages, or injuries
arising from the conduct or management of, or from any work or
thing whatsoever done in or about the Premises or any building or
structure appurtenant thereto or equipment thereof during the
term of this Lease, or any extension thereof, or arising from any
act or negligence of Lessee, his agents, contractors, or
employees, or arising from any accident, injury or damage
whatsoever, however caused, to any person or persons, or to the
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property of any

pers~

persons, corporation or_,,rporations,

occurring during such term on, in or about the Premises or any
structure appurtenant thereto and from and against all costs,
attorneys' fees, expenses, and liabilities incurred in connection
with any such claim, or any action or proceeding brought thereon.
This provision shall not apply to any claim, demand,
damages, or injuries occasioned solely by the negligent acts of
Lessor, its officers, agents, representatives and/or employees.
Lessee shall, at Lessee's expense, maintain a policy of public
liability and property insurance with minimum coverage of One
Million Dollars, combined single limit of bodily injury and
property damage.

Lessee shall provide Lessor with a certificate

of insurance or other proof acceptable to Lessor (for example,
photocopy of face page of policy) that such insurance has been
obtained.

To the maximum extent permitted by insurance policies

which may be owned bV· the Lessee, Lessee, for the benefit of the
city only, waives any and all rights of subrogation which might
otherwise exist.
Nothing in this paragraph is intended to or shall be
construed to create in any third party, not a party to this
Lease, any right of action or remedy against Lessee, Lessor, or
Lessor's officers, agents, representatives, and employees, other
than those, if any, which would, under applicable laws, be
available to said third party in the absence of this paragraph.
9.

Default.

If Lessee shall fail to perform or comply

with any of the terms of.this Lease, then Lessor may, at its
option, terminate this Lease and all rights of the Lessee
hereunder if such default is not remedied by Lessee within sixty
(60) days after written notice to Lessee.
option, record such written notice.

Lessor may, at its

In the event of a termina-

tion of this Lease, Lessee shall quietly and peaceably surrender
possession of the Premises and shall at the request of Lessor,
execute such instruments, in writing, as may be prepared by
Lessor, evidencing the termination of .Lessee's right hereunder.
Upon termination, Lessee shall, at the option of and demand by
the Lessor, remove all facilities and restore the Premises to
their natural condition.

The foregoing remedy of Lessor to

terminate this Lease shall not be exclusive, but shall be
cumulative and in addition to all legal and equitable remedies
now or hereafter allowed by law.
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10.

Public . s t . No representations oi.warranties of any

kind whatsoever,

express or implied,

warranting Lessee's

interest

have bTen made by Lessor

in the Premises pursuant to

this

lease, as against any public trust rights which may in the future
be asserted by the State of California and/or agencies thereof.
Attorney 1 s

11.

If either party hereto brings any

Fees.

action or proceeding to enforce, protect, or establish any right
or remedy hereunder,

the prevailing party shall be entitled to

recover reasonable attorney's fees.
Assignment.

12.

Lessee

may,

without

the

prior

written

consent of Lessor, assign its interest under this Lease, but only
to the successor in interest of fee title to Lessee's real property
adjacent to the Premises.

Lessee shall have no right to otherwise

assign this Lease or to sublet all or any portion of the Premises,
without the prior written consent of the Lessor, and any assignment
or sublease made in violation of this section is void and without
force and effect.
13.

Captions.

The captions or headings of paragraphs in this

Lease are inserted for convenience only and shall not be considered
in construing the provision thereof,

if any questions of intent

should arise.
14.

Severability.

The various paragraphs and provisions of

this Lease are expressly declared to be severable from all others.
Should a certain paragraph or provision be declared to be·void or
.

unenforceable,

it

shall

not

affect

the

'

enforceability

of

any

remaining paragraph or provision and the remaining portions of this
Lease shall continue in full force and effect as if the void or
unenforceable portions were not a part of this Lease.
Choice of Law.

15.

This Lease and any amendments thereto

shall be governed by the laws of the State of California.
16.

Counterpart Originals.

This Lease has been executed in

two (2) counterparts, each of which is a counterpart original.
Integration.

17.

represents

the

This

Lease

entire agreement

of

and

any

amendments

the parties

and

thereto

cannot

be

modified, extended, cancelled or amended without a writing signed
by all parties.
18.
parties

Binding Effect.
hereto

and

their

This Lease
respecti '{e

strators, successors and assigns.
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shall be binding on the
heirs,

executors,

admini-

19.

Noticeslt All notices to be giverwnder the terms and

provisions of this Lease must be in writing.
Notice is considered given either

(a)

when delivered in person

to the recipient named as below; or (b) when deposited in the U.S.
Mail

in a

certified

sealed envelope or container,
mail,

return

receipt

either registered or

requested,

postage

prepaid,

addressed by name and address to the party or person intended as
follows:
city of Belvedere
450 San Rafael Avenue

NOTICE TO LESSOR:

Belvedere, CA

94920

NOTICE TO LESSEE:

IN WITNESS WHEREOF, the parties hereto have caused the within
instrument to be executed by their duly authorized representatives
the day and year first above written.
CITY OF BELVEDERE
A Municipal Corporation
By:
Mayor Valentine "Lessor"

By:
"Lessee"
state of California)
)ss.

County of Marin

)

On this
day of
19, _, before me, the
undersigned Notary PUblic in and for said state, personally
appeared Lani Valentine, [ ) personally known to me [ ] provided
to me on the basis of satisfactory evidence to be the person who
executed this instrument as Mayor of the city of Belvedere, and
acknowledged to me that the City of Belvedere executed it.
WITNESS my hand and official seal.

Notary's Signature
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State of California)
)ss.
county of Marin
)
On this
day of
19, _, before me, the
undersigned Notary Public in and for said state, personally
appeared
, [ ] personally known to
me [ ] provided to me on the basis of satisfactory evidence to be
the person who executed this instrument as
~~~~~~~~~-' and acknowledged to me that
executed
it.
WITNESS my hand and official seal.

Notar¥'s Signature
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LEASE

(Westshore Road)

A
W

THIS LEASE, made and entered as of July 1, 1989,

oy

and between the CITY OF BELVEDERE, hereinafter referred to as

"Lessor", and
after referred to as "Lessee".
Lessor does hereby lease to Lessee, and Lessee leases from
Lessor, upon the terms, covenants, and conditions herein set
forth,· that certain property situate in the City of Belvedere,
County of Marin, State of California, more particularly described
in Exhibit "A", (hereinafter "Premises") which is attached hereto
and made a part hereof.
J...

'.I'..!il:m·

The term of the Lease shall be a period of fifty

years, beginning on July 1, 1989, and· terminating on June 30,
2039.
2.

~.

(a)

Base Rental.

~~~~-'

The base rental during said term shall be

which said sum shall be paid annually in advance, and

shall be due anq payable on the first day of July each year.
(b)

Cost of Living Increase.

The base rental shall be

adjusted every five years during the term of the Lease, commencing July 1, 1994, by an amount, determined in advance at the
beginning of such five-year-term, which bears the same relationship to the sum of

as the Consumer Price Index of the U.S.

Bureau of Labor Statistics for All Urban Consumers (1967=100) for
the San Francisco-Oakland area for all items for the month.next
preceding the commencement of such five-year period bears to the
aforesaid Consumer Price Index for the corresponding month in
1989, but in no event shall the annual rent during such five-year
period be less than the annual rent during the preceding fiveyear period.

For example only, the annual rental for a dock

larger than Fifty (50) square feet for the year commencing July
1, 1994, and for each subsequent year of the five-year period

July 1, 1994 through June 30, 1999, will be an amount equal to
that shown in the following formula, but not less than $200:
Rental

=

June 1994 Index
June 1989 Index

x $200"

In the event the aforesaid Consumer Price Index shall be
discontinued, then the most nearly comparable successor index
shall be used.
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Use.

J..

Les~ee

shall use any dock on the Premises solely

for private recrea. .nal purposes.

The dock ml contain only

facilities constructed for the docking and mooring of boats.
Lessee may not use the dock for any commercial or residential
purpose and may not rent storage space or mooring rights to
others.

The occupancy of any vessel anchored, moored, or berthed

in connection with the recreational use of the dock

f~r

a period

of more than forty-eight hours shall be subject to such
ordinances, rules, and regulations as may from time to time be
adopted by the City of Belvedere and/or the Richardson Bay
Regional Agency.

Lessee shall not use or maintain the Premises

in any way so as to impede the use of surrounding City property
by

the public for public park and recreation purposes.
4.

Boundaries.

This Lease is not intended to constitute

the establishment of any boundary between the Premises and the

adjacent property owned by Lessee, and is entered into without
prejudice to any. boundary claims which might be asserted in the
future.
5.

Repairs. Restoration. and Maintenance.

(a)

No Responsibility of Lessor.

Lessor shall not be

required or obligated to make any changes, alterations, additions, improvements, or repairs of any type or nature in, on, or
about the Premises, or any part thereof, during the term of this
Lease.
(b)

Lessee's Duty to Maintain Premises.

At all times

during the term and renewal of this Lease, Lessee shall, at its
cost and expense, keep and maintain the Premises and all
improvements thereon and all facilities appurtenant thereto in
good order and repair and safe condition, and the whole of the
Premises and improvements in a clean, sanitary, and orderly
condition.

Lessee shall comply with all public laws, ordinances,

and regulations from time to time applicable to the Premises; and
Lessee shall indemnify and save harmless Lessor against all
actions,· claims, and damages by reason of Lessee's failure to
comply with and perform the provisions of this Section.
(c)

Restoration and Repair of Improvements.

Lessee may

make repairs to or restore the improvements existing on the
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Premises, and any a . all recreational pier fa.lities and other
improvements shall be repaired or installed by Lessee in
conformance with all applicable local, regional, state, and
federal laws, ordinances, rules, and regulations.

If at any time

the improvements to the Premises should fall into a state of
disrepair or otherwise become an environmental or aesthetic
degradation, as reasonably determined by the Lessor, then upon
written notice by Lessor, Lessee shall have ninety (90) days to
repair and correct the conditions cited by Lessor.
In the case of a repair which cannot, with due diligence, be
completed within a period of· ninety (90) days, Lessee shall
proceed promptly after the service of such notice and with all
due diligence to repair the same and thereafter to proceed with
said completion of such repair with all due diligence.
case,

a~d

In such

upon compliance by Lessee with the above conditions,

the time of

Less~e w~thin

which to cure the same shall be

extended for such periods as may be necessary to complete the
same with all due diligence.

If, after the expiration of any

such extension, Lessor in its sole discretion determines that
Lessee is not proceeding with due diligence to complete such
repairs or to correct the conditions cited by Lessor, Lessor may
at its option cause such repairs to be made or may correct the
aforementioned conditions itself, and all such costs shall be
borne by Lessee.

Lessee agrees that all cost incurred by Lessor

shall be recoverable by Lessor within thirty days following
presentation to Lessee of an invoice for the costs incurred,
which costs shall include, but shall not be limited to, salaries
and administrative overhead allocated to time spent by Lessor's
employees.

Failure by Lessee to reimburse Lessor for all such

costs within thirty days following receipt of the Lessor's
invoice may result in Lessor placing a lien against Lessee's
property for the amount of all such costs, which property is
referred to in the legal description recorded with this lease.
6.

Lessor's Access.

Lessor, through its authorized

agents, shall have the right, upon reasonable notice, to enter
upon the Premises and the lands of Lessee appurtenant thereto,
for the purpose of inspecting the Premises and the improvements
thereon to insure that Lessee is complying with the terms of this
Lease.

Written notice deposited in the U.S. Mail at Belvedere,
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California, in a sealed envelope, postage pre.id and addressed
to Lessee at the alress provided below shall, for purposes of
the

~otice

required by this paragraph, be conclusively presumed

to give notice to Lessee, whether or not such notice is actually
received by Lessee.
7.

Taxes.

In addition to the rent specified hereunder,

Lessee agrees to pay all taxes and assessments levied upon the
Premises and the improvements thereon.· Lessee recognizes,
understands, and acknowledges that Lessee's interest in this
Lease and/or in the Premises may be subject to a possible
Possessory Interest Tax or other similar tax that may be imposed
by a local, state, or federal taxing authority, and that such tax
payment shall be the sole obligation and liability of and be paid
by Lessee.

In the event Lessee shall fail to pay before

t~e

delinquent date any assessment or tax payable by Lessee hereunder, Lessor may pay the same or any part thereof, and such amount,
together with the amount of any taxes on the Premises for which
lessee has not reimbursed Lessor, shall be treated as additional
rent due with interest at the then prevailing prime rate of
interest charged by Wells Fargo Bank in San Francisco from the
date of payment by Lessor until payment by Lessee.

Upon request

of Lessor, Lessee shall furnish satisfactory evidence of payment
of taxes or assessments for which Lessee is liable hereunder.

If

Lessee fails promptly to pay any and all taxes or assessments,
liens, or charges levied against the Premises or the improvements
thereon, Lessor may give Lessee written notice to pay the same,
and upon Lessee's failure to make such payment in full within ten
(10) days of such notice, Lessor shall have the right to
terminate this Lease.

a.

Indemnity.

Lessee covenants to indemnify and

ho~d

Lessor, its officers, agents, representatives and/or employees
harmless against any and all claims, demand, damages, or injuries
arising from the conduct or management of, or from any work or
thing whatsoever done in or about the Premises or any building or
structure appurtenant thereto or equipment thereof during the
term of this Lease, or any extension thereof, or arising from any
act or negligence of Lessee, his agents, contractors, or
employees, or arising from any accident, injury or damage
whatsoever, however caused, to any person or persons, or to the
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property of any

per~,

persons, corporation

o~orporations,

occurring during such term on, in or about the Premises or any
structure appurtenant thereto and from and against all costs,
attorneys• fees, expenses, and liabilities incurred in connection
with any such claim, or any action or proceeding brought thereon.
This provision shall not apply to any claim, demand,
damages, or injuries occasioned solely by the negligent acts of
Lessor, its officers, agents, representatives and/or employees.
Lessee shall, at Lessee's expense, maintain a policy of public
liability and property insurance with minimum coverage of One
Million Dollars, combined single limit of bodily injury and
property damage.

Lessee shall provide Lessor with a certificate

of insurance or other proof acceptable to Lessor (for example,
photocopy of face page of policy) that such insurance has been
obta~ned.

To the maximum extent permitted by insurance policies

which may be

ow~~d

br

the Lessee, Lessee, for the benefit of the

City only, waives any and all rights of subrogation which might
otherwise exist.
Nothing in this paragraph is intended to or shall be
construed to create in any third party, not a party to this
Lease, any right of action or remedy against Lessee, Lessor, or
Lessor's officers, agents, representatives, and employees, other
than those, if any, which would, under applicable laws, be
available to said third party in the absence of this paragraph.
9.

Default.

If Lessee shall fail to perform or comply

with any of the terms of this Lease, then Lessor may, at its
option, terminate this Lease and all rights of the Lessee
hereunder if such default is not remedied by Lessee within sixty
(60) days after written notice to Lessee.
option, record such written notice.
tion of this Lease; Lessee shall

Lessor may, at its

In the event of a termina-

qi~ietly

and peaceably surrender

possession of the Premises and shall at the request of Lessor,
execute such instruments, in writing, as may be prepared by
Lessor, evidencing the termination of Lessee's right hereunder.
Upon termination, Lessee shall, at the option of and demand by
the Lessor, remove all facilities and restore the Premises to
their natural condition.

The foregoing remedy of Lessor to

terminate this Lease shall not be exclusive, but shall be
cumulative and in addition to all legal and equitable remedies
now or hereafter allowed by law.
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10..

Public Trust.

No representations or warranties of any

kind whatsoever, eless or implied, have bee.ade by Lessor
warranting Lessee's interest in the Premises pursuant to this
lease, as against any public trust rights which may in the future
be asserted by the State of California and/or agencies thereof.
11.

Attorney's Fees.

If either party hereto brings any

action or proceeding to enforce, protect, or establish any right
or remedy hereunder, the prevailing party shall be entitled to
recover reasonable attorney's fees.
12.

Assignment.

Lessee may, without the prior written

consent of Lessor, assign its interest under this Lease, but only
to the successor in interest to Lessee's interest in the ground
lease to the real property adjacent to the Premises, and the
improvements thereon.

Lessee shall have no right to otherwise

assign this Lease or to sublet all or any portion of the
Premises, without the prior written consent of the Lessor, and
any assignment or sublease made in violation of this section is
void and without force and effect.
13.

Captions.

The

pr headings of paragraphs in

caption~

this Lease are inserted for convenience only and shall not be
considered in construing the provision thereof, if any questions
of intent should arise.
14.

Severability.

The various paragraphs and provisions of

this Lease are expressly declared to be severable from all
others.

Should a certain paragraph or provision be declared to

be void or unenforceable, it shall not affect the enforceability
of any remaining paragraph or provision and the remaining
portions of this Lease shall continue in full force and effect as
if the void or unenforceable portions were not a part of this
Lease.
15.

Choice of Law.

This Lease and any amendments thereto

shall be governed by the laws of the State of California.
16.

Counterpart Originals.

This Lease has been executed in

two (2) counterparts, each of which is a counterpart original.
17.

Integration.

This Lease and any amendments thereto

represents the entire agreement of the parties and cannot be
modified, extended, cancelled or amended without a writing signed
by all parties.
18..
Binding Effect.

This Lease shall be· binding on the

parties hereto and their respecti"'."e heirs,
strators, successors and assigns.
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executors,

admini-

19.

Notice. All notices to be give.nder the terms and

provisions of this Lease must be in writing.
Notice is considered given either

(a)

when delivered in person

to the recipient named as below; or (b) when deposited in the U.S.
Mail

in a

certified

sealed envelope or container,
mail,

return

receipt

either registered or

requested,

postage

prepaid,

addressed by name and address to the party or person intended as
follows:
City of Belvedere
450 San Rafael Avenue
Belvedere, CA 94920

NOTICE TO LESSOR:

NOTICE TO LESSEE:

IN WITNESS WHEREOF, the parties hereto have caused the within
instrument to be executed by their duly authorized representatives
the day and year first above written.
CITY OF BELVEDERE
Municipal Corporation

A

By:
Mayor Valentine "Lessor"

By:
11

Lessee 11

State of California)
)ss.
County of Marin
)
On this
day of
19, _, before me, the
undersigned Notary Public in and for said state, personally
appeared Lani Valentine, [ ] personally known to me [ ] provided
to me on the basis of satisfactory evidence to be the person who
executed this instrument as Mayor of the City of Belvedere, and
acknowledged to me that the City of Belvedere executed it.
WITNESS my hand and official seal.

Notary's Signature
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State of California)
)ss.
County of Marin
)
On this
day of
19,
, before me, the
undersigned Notary Public in and for said state, personally
appeared
, ( ] personally known to
me [ ] provided to me on the basis of satisfactory evidence to be
the person who executed this instrument as
.....-~~~~~~~~-' and acknowledged to me that
executed
it.
WITNESS my hand and official seal.

Notary's Signature
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[EXHIBIT 'G'I

B.M.C. CHAPTER 20.06,
'STANDARDS FOR INSTALLATION
OF BUOYS, PIERS, GANGWAYS,
FLOATS, HOISTS AND RELATED
STRUCTURES ON WEST SHORE ROAD'

Chapter 20.06
STANDARDS FOR INSTALLATION OF BUOYS, PIERS, GANGWAYS, FLOATS,
HOISTS AND RELATED STRUCTURES ON WEST SHORE ROAD

Sections:
20.06.010
20.06.020
20.06.030
20.06.040
20.06.050
20.06.060

Findings.
Applicability.
Definitions.
Buoys.
Piers, gangways, floats and pilings.
Hoists.

20.06.010 Findings. The City Council has held extensive public hearings
regarding the imposition of standard regulations for the design, use and maintenance of
new piers, gangways, floats, hoists and buoys to be installed adjacent to waterfront
properties in the R-1 W zone (West Shore Road). The City Council finds that such
regulations are necessary. The purposes of these regulations are:
(1)
To ensure that waterfront property owners on West Shore Road
have reasonable access to the offshore area through the use of buoys, piers and related
structures;
(2)
To minimize hazards and clutter created by such structures; and
(3)
To minimize their interference with the views and privacy of
neighboring property owners. Specifically, the City Council finds as follows:
A
The waterfront properties along West Shore Road enjoy spectacular views
of San Francisco and Richardson Bays, along with varying views of Mount Tamalpais,
Sausalito and the San Francisco skyline.
B.
Substantial oral and written testimony by residents of West Shore Road
indicates that these views are one of the most valued attributes of their properties, and
contribute substantially to the values of these properties.
C.
Substantial oral and written testimony by West Shore Road residents also
demonstrates that the installation of piers at a height exceeding ten feet above mean lower
low water (MLLW) at the pier walkway is likely to substantially obstruct these
extraordinary views. Based upon this evidence, the City Council finds that in order to
mitigate the adverse impact of new piers on existing scenic vistas, new pier structures
built in the R-1 W zone should not be permitted to be built to a height exceeding ten feet
aboveMLLW.
D.
Many long-time residents of the West Shore Road waterfront testified that
in their personal experience, they have observed that piers built to a height of ten feet
above MLL W or less at the pier walkway have not suffered or caused major damage
during high water conditions. An independent engineer consulted by the City has opined
that a pier that is 9. 5 feet above MLLW in height will afford a reasonably low risk of
storm damage which could be further minimized by the use of open, permeable decks and
other design elements.
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Title 20-Architectural & Environmental Design Review

20.06.020 - 20.06.030

Written and oral testimony presented by and on behalf of residents
supports the contention that installation of a pier at a height less than twelve feet above
MLLW at the pier walkway may subject residents and property along West Shore Road
to an unreasonable risk of hazards caused by high water conditions.
F.
The existence of conflicting evidence concerning the risk presented by a
pier built to a maximum height of ten feet above MLLW persuades the City Council that
environmental review should be conducted for each application for a new pier and related
structures pursuant to this ordinance, to determine whether the maximum permitted
height of ten feet above MLL W will result in significant hazards to persons and/ or
property from high water conditions. (Ord. 99-6 § 1 (part), 1999.)
E.

20.06.020 Applicability. This Chapter shall apply only to waterfront properties
in the R-lW zone. This Chapter shall apply to any permit for new construction that is
applied for on or after the effective date hereof; provided that any structures existing on
the date of adoption of the ordinance codified in this Chapter that would otherwise be
subject to the provisions of this Chapter, including existing piers, hoists, gangways, floats
and buoys, shall be exempt from the provisions of this Chapter, and if destroyed may,
following grant of design review approval, be rebuilt to their existing dimensions. (Ord.
99-6 § 1 (part), 1999.)
20. 06. 03 0 Definitions. For purposes of interpreting and applying this Chapter,
the following terms shall have the meanings indicated below:
A
"Float" means a floating platform built on flotation devices, designed to
rise and fall with the tide.
"Pier" means a stable platform supported by pilings which is separate from
B.
the house deck and connected to the house or deck by a set of stairs.
C.
"Gangway" means a ramp from a deck or pier to a float. (Ord. 99-6 § 1
(part), 1999.)
20.06.040 Buoys. A Placement of Buoys. Only one buoy may be installed
within the boundaries of each property along West Shore Road. The buoy anchor shall
be placed and maintained on the center line extension of the owner's lot and along the
center line of the West Shore channel ("the installation point"). Buoys shall be installed
on a buoy chain allowing a change of location of the buoy of no more than thirty feet in
any direction from the installation point at mean lower low water.
B.
Maintenance. Buoys shall be maintained in a safe and secure condition.
All buoy chains and fittings are subject to constant wear and corrosion and shall be
periodically replaced when worn to an unsafe degree. The recommended period for
inspection of block, chains and buoy fittings is at least once every two years.
C.
Uses. Buoys shall be used to moor pleasure boats only. All moored boats
shall be seaworthy. No derelict or unlicensed boats shall be moored. Boats over forty
feet in length and fifteen feet at the beam may be moored on a temporary basis only, not
to exceed seven days per month. (Ord. 99-6 § 1 (part), 1999.)
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Title 20-Architectural & Environmental Design Review

20.06.050 - 20.06.050

20.06.050 Piers, gangways floats and pilings. A Quantity Allowed. Not more
than one pier, one gangway and one float shall be permitted on any one parcel of
property.
Size, Design and Placement. Piers, gangways, and floats shall be subject
B.
to design review pursuant to Chapter 20.04. Piers shall extend no farther into Richardson
Bay than the line described in Exhibit "A" attached the ordinance codified in this Chapter
and incorporated in this Section by reference. Piers, gangways and floats shall not
encroach into the sideyard setback or come closer than five feet from the extended side
property lines of each parcel. No structure except a float shall extend beyond the rear
property line. Piers, gangways, floats and railings shall be finished in neutral,
nonreflective colors approved by the Planning Commission as part of the design review
approval. Railings and pickets on piers and gangways shall be constructed so as to
minimize visual impact to neighboring properties, while still meeting building code
standards.
C.
Height of Piers. Piers shall be built at a height not exceeding ten feet
above MLLW at the pier walkway. The application for a pier shall be accompanied by
an engineer's report certifying the safety of the pier design and construction at the
proposed height. Environmental review of the application shall be conducted under the
California Environmental Quality Act, and if that review results in a determination that
the pier, as designed and constructed, will result in a significant unavoidable adverse
environmental impact, then the application shall be denied.
D.
Maintenance and Repair. All piers, gangways, and floats shall be
maintained in a safe condition and in a state of good repair and finish.
E.
Pier Use. Piers shall be used for recreational purposes only, such as for
boating, fishing, sunbathing, swimming and related activities to enjoy the water and view.
No object or structure on a pier shall extend more than thirty inches above the pier
walkway. Piers shall not be used for storage of derelict boats, general storage, major boat
repair or construction or any commercial use. No petroleum product or chemical toxicant
shall be stored on a pier, gangway or float, or in a dock box or locker thereon.
F.
Floats. The maximum size of a float shall be two hundred forty square
feet. Floats must be secured in position by at least two properly driven pilings.
Uncovered Styrofoam or molded expanded polystyrene foam (MEPS) flotation billets
shall not be permitted. Boats may be water berthed at floats on a temporary basis only.
No lines shall be placed between a buoy or a buoyed boat and a float, pier, or house deck,
as such line can obstruct West Shore channel navigation.
G.
Gangways. The maximum length of a gangway shall be thirty feet. The
gangway railing shall be no higher than the minimum height allowed by applicable
building codes. If the gangway has a hoisting device, no part of the hoisting structure
shall be higher than fourteen feet above MLL W. In its hoisted up position, the highest
element of the gangway shall be no higher than fourteen feet above MLLW.
H.
Pilings. Pilings shall be installed to a height of fourteen feet above
MLL W, except that pilings supporting piers may be installed to a height greater than
fourteen feet above MLLW but not exceeding thirty inches above the pier walkway.
Materially damaged or structurally impaired pilings shall be repaired, removed or
replaced. (Ord. 2000-1 § 2, 2000; Ord. 99-6, § 1 (part), 1999.)
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Title 20-Architectural & Environmental Design Review

20.06.060 - 20.06.060

20.06.060 Hoists. A Types Allowed. All hoists shall be subject to design
review pursuant to Chapter 20.04. Motorized boat hoists located beyond the rear deck of
the house may be of the fork lift-cantilever style of boat hoist, similar to the hoists made
by Levitator, Williamson, Ace, or Mechanical Methods, and another style of hoist may be
allowed in a specific case if the Planning Commission determines it meets the objectives
of this Chapter. Motorized boat hoists of any style that do not unreasonably interfere
with neighbors' views and/or privacy may be located on the side of a house. Small
nonmotorized hoists of any style may be used to lift small boats or gangways. All types
of hoists shall be subject to Subsection B of this Section.
B.
Capacity and Location. No more than two boat hoists may be located
beyond the rear deck of the house. In addition, not more than one boat hoist may be
located on the side of a house. No single hoist shall have a lifting capacity of greater than
six thousand pounds, and if two hoists are used as a single system, the total lifting
capacity shall not exceed six thousand pounds. No hoist shall extend into a sideyard
setback, unless a variance therefor is granted by the City.
C.
Boat Sheds Not Allowed. No boat sheds may be constructed on piers,
pilings or floats. Hoists may not be converted into boat sheds with canvas, wood, metal
or any other type of covering.
D.
Maximum Height of Boat in Hoist.
1.
Any boat maintained in a hoist shall be maintained at an elevation
no higher above the water than necessary for the safe hoisting of the boat, but in no event
shall a hoisted boat exceed a height of fourteen feet above MLLW, measured to either the
gunnels, the top of the cabin, or the bottom of the windshield, whichever is higher.
2.
At the time of design review for the hoist, the Planning
Commission shall require that an elevation marker be installed on the hoist to indicate the
maximum boat height allowed by this Section.
3.
Notwithstanding the foregoing, on a temporary basis during storm
activity, boats in hoists may be lifted higher than the maximum height established by this
Section, as necessary for the protection of the boat, providing, however, that as soon as
practicable following the threat of storm activity, the hoisted boat shall be lowered to the
maximum hoisted height permitted.
4.
This Section does not apply to any existing hoist, even if rebuilt or
replaced after adoption of the ordinance codified in this Section. (Ord. 2000-1 § 1, 2000;
Ord. 99-6 § 1 (part), 1999.)
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[EXIDBIT 'H'i

DOCK LIST

DOCK LEASES
Dock Address

Residence
AP#

City Land AP #(s)

Lease
Executed

BEACH ROAD
172 Beach Road
180 Beach Road
190 Beach Road
202 Beach Road
210 Beach Road
222 Beach Road
228 Beach Road

060-213-01
060-213-02
060-213-03
060-213-04
060-213-17
060-213-12
060-213-13

060-213-11
060-213-11
060-213-11
060-213-11
060-213-11
060-213-11
060-213-11

(060-261-11)
(060-261-11)
(060-261-11)
(060-261-11)
(060-261-11)
(060-261-11)
(060-261-11)

6/25/1990
4/2/1990
4/4/1990
12/26/1990
5/10/1990
6/8/1990
6/3/1990

242 Beach Road

060-213-18

060-213-11 (060-261-11)

10/16/1990

250
266
270
276

060-213-23
060-213-10
060-225-01
060-225-02

060-213-11 (060-261-11)
060-213-11 (060-261-11)
060-225-06 (060-261-11)
060-225-06 (060-261-11)

8/17/1990
10/16/1990
5/2/1990
5/18/1990

Beach
Beach
Beach
Beach

Road
Road
Road
Road

Leassee(s)

Corbet, William & Mary
Weiss, Ingrid & Jerome
Dominic, David & Suzy
Schwartz, Eric
David & Sophie Carrel
Murray, William & Mary
Murray, Daniel B.
Koskie, Michael & Margaret
Goodman
Colver, John & Rosalind
Richards, Albert & Roxanne
Seiler, Lewis
Snyder, Thomas J.

Rental
'06-07

$315
$315
$315
$315
$2,377
$1,493
$315
$315
$315
$315
$315
$315

280 Beach Road

060-225-03 060-225-06 (060-261-11)

5/23/1990 Moradzadeh, Michael & Noel Leca

$315

296 Beach Road

060-225-17

060-225-06 (060-261-11)

2/15/1991 Reynolds, Michael & Robin

$315

310/312 Beach
310/312 Beach
330 Beach Road
344 Beach Road

060-233-07
060-233-08
060-233-03
060-241-32

060-233-06 (060-261-11)
060-233-06 (060-261-11)
060-233-06 (060-261-11)
060-261-11

6/1/1990
9/20/1990
6/21/1990
6/11/1990

Mashouf, Karim
Slottow, Richard & Jean
Dolch, Mai & Volker
Ketchum, Smith

$158
$158
$315
$315

060-105-24
060-105-43
060-105-83
060-105-49
060-105-53

060-261-11
060-261-11
060-261-11
060-261-11
060-261-11

12/31/1990
7/24/1990
6/5/1990
5/25/1990
8/16/1990

Woodward, Maria
Jackson, Michael
Griffith, Richard M., Jr. & Sara
Bekins, Donald & Joan
Baird, Donald T. & Cheri

$79
$315
$315
$315
$315

060-271-04
060-271-06
060-281-05
060-281-08
060-281-10
060-281-11
060-281-12
060-281-13
060-303-07
060-303-08

060-251-10
060-251-10
060-251-10
060-251-10
060-251-10
060-251-10
060-251-10
060-251-10
060-251-10
060-251-10

4/16/2002
10/15/1990
10/6/2000
10/15/1990
5/7/1990
10/17/1990
5/14/1990
5/7/1990
6/11/1990
6/25/1990

Ghiasi, Kamran & Susan
Hakanson, Karin
Verrue, Randall & Sandra
Robertson, James & Pamela
Killips, Scott
Strycker, Walter & Constance
Milan, Derrek & Virginia
West Shore I
Lonn, Lawrence & Barbara
Milliron, Willis & Susan

$315
$315
$315
$315
$315
$315
$315
$315
$315
$315

BELLEVUE AVENUE

67 Bellevue
71 Bellevue
79 Bellevue
85 Bellevue
95 Bellevue
WEST SHORE ROAD

7 West Shore
11 West Shore
21 West Shore
27 West Shore
31 West Shore
33 West Shore
35 West Shore
37 West Shore
75 West Shore
77 West Shore
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Belvedere, CA 94920 2336
-

250 Bayview Avenue Deck Lease

THIS LEASE is made and entered into on January 11, 2011, by and between the City of

Belvedere, hereinafter referred to as "Lessor,"and Conor and Meredith Flynn, hereinafter referred to as "Lessee."

Lessor hereby leases to Lessee, and Lessee leases from Lessor, upon the terms,
covenants, and conditions herein set forth, that certain property located at 250 Bayview Avenue

in the City of Belvedere, County of Marin, State of California, more particularly described in
Exhibit "A"hereinafter
(
"Premises ") which
1.

is attached hereto and made a part hereof.

Term. The term of the Lease shall be a period of five 5
( )years, beginning on

February 1, 2011 and terminating on January 31, 2016.
2.

Rent. The rent during said term shall be $300.00,which said sum shall be paid

annually in advance, and shall be due and payable on the first day of January each year.
3.

Renewal. Should Lessee desire to renew the lease at the conclusion of the Lease

Term, Lessee shall provide written notice of same to Lessor on or before October 1, 2015, at
which time Lessor will consider whether to renew the Lease and the Rent (and any other terms)
for the renewal period.
4.

Termination. Lessor shall have the right to terminate this Lease, without cause,

by providing 60 days written notice to Lessee in advance of such termination.
5.

No Other Rights Granted By Lease. Lessor grants Lessee no other rights with

respect to the Premises other than as set forth in this Lease. In particular, this Lease does not
affect the application of Belvedere Municipal Code Chapter 19.76.
6.

Use.

Lessee shall use the deck on the Premises solely for private residential

purposes. Lessee may not use the deck for any commercial purpose and may not rent any right
in the Premises to others.

0.
00
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7.

Repairs,Restoration, and Maintenance.

a)

No Responsibility of Lessor. Lessor shall not be required or obligated to make

any changes, alterations, additions, improvements, or repairs of any type or nature in, on, or
about the Premises, or any part thereof, during the term of this Lease.
b)

Lessee's Duty to Maintain Premises. At all times during the term and renewal

of this Lease, Lessee shall, at its cost and expense, keep and maintain the Premises and all
improvements thereon and all facilities appurtenant thereto in good order and repair and safe
condition, and the whole of the Premises and improvements in a clean, sanitary, and orderly

condition. Lessee shall comply with all public laws, ordinances, and regulations from time to
time applicable to the Premises; and Lessee shall indemnify and save harmless Lessor against all
actions, claims, and damages by reason of Lessee's failure to comply with and perform the
provisions of this Section.
c)

Restoration and Repair of Improvements.

Lessee may make repairs to or

restore the improvements existing on the Premises in conformance with all applicable local,
regional, state,

and

federal laws, ordinances, rules, and

regulations.

If at any time the

improvements to the Premises should fall into a state of disrepair or otherwise become an

environmental or aesthetic degradation, as reasonably determined by Lessor, then upon written

notice by Lessor, Lessee shall have ninety (90)days to repair and correct the conditions cited by
Lessor.

In the case of a repair which cannot, with due diligence, be completed within a period of
ninety (90)days, Lessee shall proceed promptly after the service of such notice and with all due

diligence to repair the same and thereafter to proceed with said completion of such repair with all
due diligence. In such case, and upon compliance by Lessee with the above conditions, the time
of Lessee within which to cure the same shall be extended for such periods as may be necessary

to complete the same with all due diligence. If,after the expiration of any such extension, Lessor

in its sole discretion determines that Lessee is not proceeding with due diligence to complete
such repairs or to correct the conditions cited by Lessor, Lessor may at its option cause such

repairs to be made or may correct the aforementioned conditions itself, and all such costs shall be
borne

by

Lessee. Lessee agrees that all cost incurred

by

Lessor shall be recoverable

by

Lessor

250 Bayview Deck Lease
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within thirty days following presentation to Lessee of an invoice for the costs incurred, which
costs shall include, but shall not be limited to, salaries and administrative overhead allocated to
time spent

by

Lessor's

employees. Failure by Lessee to reimburse Lessor for all such costs

within thirty (30)days following receipt of the Lessor's invoice may result in Lessor placing a
lien against Lessee's property for the amount of all such costs.
8.

Lessor's Access. Lessor, through its authorized agents, shall have the right, upon

reasonable notice, to enter upon the Premises and the lands of Lessee appurtenant thereto, for the

purpose of inspecting the Premises and the improvements thereon to insure that Lessee is

complying with the terms of this Lease. Written notice deposited in the U.S. Mail at Belvedere,
California, in a sealed envelope, postage prepaid and addressed to Lessee at the address provided
below shall, for purposes of the notice required by this paragraph, be conclusively presumed to
give notice to Lessee, whether or not such notice is actually received by Lessee.
9.

Taxes. In addition to the rent specified hereunder, Lessee agrees to pay all taxes

and assessments levied upon the Premises and the

improvements

thereon.

Lessee recognizes,

understands, and acknowledges that Lessee's interest in this Lease and or
/ in the Premises may be

subject to a possible Possessory Interest Tax or other similar tax that may be imposed by a local,
state, or federal taxing authority, and that such tax payment shall be the sole obligation and

liability of and be paid by Lessee. In the event Lessee shall fail to pay before the delinquent date
any assessment or tax payable by Lessee hereunder, Lessor may pay the same or any part
thereof, and such amount, together with the amount of any taxes on the Premises for which
Lessee has not reimbursed Lessor, shall be treated as additional rent due with interest at the then

prevailing prime rate of interest charged by Wells Fargo Bank in San Francisco from the date of
payment by Lessor until payment by Lessee.

Upon request of Lessor, Lessee shall furnish

satisfactory evidence of payment of taxes or assessments for which Lessee is liable hereunder. If

Lessee fails promptly to pay any and all taxes or assessments, liens, or charges levied against the
Premises or the improvements thereon, Lessor may give Lessee written notice to pay the same,

and upon Lessee's failure to make such payment in full within ten (10)days of such notice,
Lessor shall have the right to terminate this Lease.
10.

Indemnity. Lessee

covenants to

indemnify

and hold

Lessor, its officers, agents,

250 Bayview Deck Lease
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representatives and or
/ employees harmless against any and all claims, demand, damages, or

injuries arising from the conduct or management of, or from any work or thing whatsoever done
in or about the Premises or any building or structure appurtenant thereto or equipment thereof

during the term of this Lease, or any extension thereof, or arising from any act or negligence of
Lessee, Lessee's agents, contractors, or employees, or arising from any accident, injury or

damage whatsoever, however caused, to any person or persons, or to the property of any person,
persons, corporation or corporations, occurring during such term on, in or about the Premises or
any structure appurtenant thereto and from and against all costs, attorneys' fees, expenses, and
liabilities incurred in connection with any such claim, or any action or proceeding brought
thereon.

This provision shall not apply to any claim, demand, damages, or injuries occasioned
solely by the negligent acts of Lessor, its officers, agents, representatives andor
/ employees.
Lessee shall maintain in effect during the term of this Agreement, at no expense to Lessor,

insurance in a form approved by the Belvedere City Attorney, as follows: Comprehensive
General Liability Insurance, in the minimum amount of one million dollars ($
1,
000)
000, per

occurrence for death, bodily injury, personal injury, and property damage. Said policy shall be
endorsed with the following specific language (or similar language that may be proposed by the
insurance carrier, to be approved by the City Attorney):
1)

The City of Belvedere, its officers, employees and volunteers, are named
as additional insureds under this policy."

2)

The insurance provided herein is primary coverage to the City of
Belvedere with respect to any insurance or self -insurance maintained by
the City, and shall not call upon City's insurance or coverage for any
contribution."

3)

This policy shall not be canceled or materially changed without first
giving ten 1
( 0) days prior written notice to the City of Belvedere, City
Manager."

Lessee shall submit to Lessor properly executed Certificates of Insurance evidencing all
coverage, limits and endorsements

as

required above, and

renewal certificates

during

the term of

250 Bayview Deck Lease
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this Agreement. Within thirty (30)days of City's request, Lessee shall submit to Lessor certified
copies of the insurance policies and endorsements.

Nothing in this section is intended to or shall be construed to create in any third party, not
a party to this Lease, any right of action or remedy against Lessee, Lessor, or Lessor's officers,

agents, representatives, and employees, other than those, if any, which would, under applicable
laws, be available to said third party in the absence of this paragraph.
11.

Default. If Lessee shall fail to perform or comply with any of the terms of this

Lease, then Lessor may, at its option, terminate this Lease and all rights of the Lessee hereunder

if such default is not remedied by Lessee within sixty 6
( 0)days after written notice to Lessee.
Lessor may, at its option, record such written notice. In the event of a termination of this Lease,

Lessee shall quietly and peaceably surrender possession of the Premises and shall at the request
of Lessor, execute such instruments, in writing, as may be prepared by Lessor, evidencing the
termination of Lessee's

right

hereunder.

Upon termination, Lessee shall, at the option of and

demand by the Lessor, remove all facilities and restore the Premises to their natural condition.
The foregoing remedy of Lessor to terminate this Lease shall not be exclusive, but shall be
cumulative and in addition to all legal and equitable remedies now or hereafter allowed by law.
12.

Public Trust. No representations or warranties of any kind whatsoever, express

or implied, have been made by Lessor warranting Lessee's interest in the Premises pursuant to

this Lease, as against any public trust rights which may in the future be asserted by the State of
California and or
/ agencies thereof.
13.

Attorney's Fees.

If either party hereto brings any action or proceeding to

enforce, protect, or establish any right or remedy hereunder, the prevailing party shall be entitled
to recover reasonable attorney's fees.
14.

Assignment. Lessee may, without the prior written consent of Lessor, assign its

interest under this Lease, but only to the successor(s)
in interest of fee title to Lessee's real

property adjacent to the Premises. Lessee shall have no right to otherwise assign this Lease or to
sublet all or any portion of the Premises, without the prior written consent of the Lessor, and any
assignment or sublease made in violation of this section is void and without force and effect.
15.

Captions. The captions

or

headings

of

paragraphs

in this Lease

are

inserted for

250 Bayview Deck Lease
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convenience only and shall not be considered in construing the provision thereof, if any
questions of intent should arise.
16.

Severability. The various paragraphs and provisions of this Lease are expressly

declared to be severable from all others. Should a certain paragraph or provision be declared to

be void or unenforceable, it shall not affect the enforceability of any remaining paragraph or

provision and the remaining portions of this Lease shall continue in full force and effect as if the
void or unenforceable portions were not a part of this Lease.
17.

Choice of Law. This Lease and any amendments thereto shall be governed by

the laws of the State of California.
18.

Counterpart Originals. This Lease has been executed in two 2
( )counterparts,

each of which is a counterpart original.
19.

Integration.

This Lease and any amendments thereto represents the entire

agreement of the parties and cannot be modified, extended, canceled or amended without a
writing signed by all parties.
20.

Binding Effect. This Lease shall be binding on the parties hereto and their

respective heirs, executors, administrators, successors and assigns.
19.

Notices.

All notices to be given under the terms and provisions of this Lease

must be in writing.

Notice is considered given either (a)when delivered in person to the recipient named as
below; or (b)when deposited in the U.S. Mail in a sealed envelope or container, either registered
or certified mail, return receipt requested, postage prepaid, addressed by name and address to the

party or person intended as follows:

NOTICE TO LESSOR:

CITY OF BELVEDERE
450 SAN RAFAEL AVE

BELVEDERE CA 94920 2336
NOTICE TO LESSEE:

CONOR AND MEREDITH FLYNN
250 BAYVIEW AVE
BELVEDERE CA 94920

1
250 Bayview Deck Lease
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IN WITNESS WHEREOF, the parties hereto have caused the within instrument
to be executed by their duly authorized representatives the day and year first above written.
LESSOR"
CITY OF BELVEDERE

A Municipal Corporation

By:

George

J. Ro / '

ricks'

anager

LESSEE"

CONOR AND MEREDITH FLYNN

By:

Conor Flyi'

7
Meredith

Flynn

f
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1

State of California }

County of Marin
City of Belvedere }

ss.

On February 25, 2011, before me, Leslie Carpentiers, Deputy City Clerk of the City of Belvedere,
personally appeared George J. Rodericks, who proved to me on the basis of satisfactory evidence to be
the person whose name is subscribed to the within instrument and acknowledged to me that he executed
the same in his authorized capacity, and that by his signature on the instrument the person executed the
instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and the city seal of the City of Belvedere.

Le: ie

Carpentiers

014/FOVOSA'

State of California
ss.

County

On

of

SAA

ti1RYLCH 1

U/
t

11, before

personally appeared

—

me, leNNIFtic
<

4.CCoK
MOT1W
FtABLI
Name and Title of Officer (e.g.Jane
" Doe, Notary Public ")

O 0'
©• 0._
Vey ON1

tai

tiT
z)

F Ly yJlry

who proved to me on the basis of satisfactory evidence to be the person(s)
whose names d
. are

subscribed to the within instrument and acknowledged to me that -he/she they
/
executed the same
in er
his/htheir
/ authorized capacity(ies),
and that by his/hertheir
/
signature(s)
on the instrument
the person(s),
or the entity on behalf of which the person(s)
acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.

WITNESS my hand and official seal.

7'1n;

r =` °-

w

JENNIFER M. COOK
Comm. # 1810627

I

NOTARY PUBLIC-CALIFORNIA V'
SAN MATEO COUNTY
n

of

Signatu

Notary

lic

Mr Cow. ExP. Am 22, 2012

Place Notary Seal Above

OPTIONAL

Though the data below is not required by law, it may prove valuable to persons relying on the document and

could prevent fraudulent reattachment of this form.
CAPACITY CLAIMED BY SIGNER

DESCRIPTION OF ATTACHED DOCUMENT

INDIVIDUAL

CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

Titles(s)
NUMBER OF PAGES
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LIMITED

GENERAL
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- FACT

DATE OF DOCUMENT

TRUSTEE(S)
GUARDIAN CONSERVATOR
/
OTHER:

SIGNER IS REPRESENTING:
Name of

or entity(
persons(s)
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ATTACHMENT 4
250 Bayview Deck Lease History

ATTACHMENT 4
TO CITY COUNCIL STAFF REPORT
CITY COUNCIL STAFF REPORT & MINUTES OF 11/8/10,
12/13/10 & 1/10/11 PERTAINING TO A DECK LEASE FOR
THE PROPERTY LOCATED AT 250 BAYVIEW AVENUE

OTHER SCHEDULED ITEMS

BELVEDERE CITY COUNCIL

NOVEMBER 8,2010

To:

Mayor and City Council

From:

Bob Branz, City Engineer

Subject:

Approve revocable license for private improvements in the City's Beach
Road rightof
- way
on the Beach Road frontage at 250 Bayview Avenue.
Owner: Conor and Meredith Flynn

Recommended Motion/Item Description

That the City Council approve the attached revocable license for the Beach Road frontage of 250
Bayview Avenue as part of the Consent Calendar.
Background

At its July meeting, the Planning Commission granted Design Review approval for an addition to
the residence and site improvements at 250 Bayview Avenue. As a condition of approval, the
owners are required to obtain a revocable license for private improvements that encroach into the
City's unimproved portion of Beach Road.
The attached license requires the owners to assume liability and maintenance responsibilities for
a wood fence; storm drains and outfall structure; concrete stairs, landings and retaining walls;
deck and support structure; brick landing and landscaping within the Beach Road right of
- way.
Attachments

Revocable license.

Illustration —Exhibit `A.'

AGENDA ITEM NO.:12

RECORDING REQUESTED BY:

Deputy City Clerk, City of Belvedere

AND WHEN RECORDED MAIL TO:

Deputy City Clerk
City of Belvedere
450 San Rafael Avenue

Belvedere, CA 94920 2336
CITY OF BELVEDERE
REVOCABLE LICENSE NO. 1019
ASSESSOR'S PARCEL NO.:

060 -195-04

ADDRESS:

250 Bayview Avenue, Belvedere, California 94920

OWNERS' NAMES:

Conor and Meredith Flynn
September 13,2010

DATE ISSUED:

The City of Belvedere, California, a municipal corporation (hereinafter referred to as "City"),
hereby
authorizes and licenses the owners of the land described above and in Exhibit "A"hereinafter
(
referred to
as "Licensees "),

at their own cost and expense, to encroach upon the adjoining land owned by the City of

Belvedere (hereinafter referred to as "Premises ") for the following purpose: Wood fence; storm drains

and outfall structure; concrete stairs, landings and retaining walls; deck and support structure; brick
landing and landscaping within the Beach Road right of
- way..
This revocable license is granted subject to the following terms and conditions:

Licensees shall save and hold harmless the City of Belvedere from any loss, damage, or injury of

any kind or character whatsoever that may arise from anything done, or omitted to be done, by
Licensees, their agents, employees or contractors in connection with or in any way related to the
matters authorized by this License. Licensees agree to hold City harmless and indemnify City
including, but not limited to, attorney fees, expert witness costs and court costs),without
limitation, from and against any and all claims, injuries, damage, liability and or
/ cause of action
which may ever arise as a result of injury and/or damage to property claimed to be the result of
construction and or
/ failure to maintain said property or improvements by Licensees in, on, under,
above, or upon City property which is the subject of the revocable license granted Licensees by
2.

City.
To the extent this License authorizes the erection or installation of any building, fence, wall, or

other structure or facility in or upon land owned by City, Licensees agree to erect and install the
same in accordance with plans and specifications approved by the Planning Commission of the
City of Belvedere and further agree to maintain the same at all times in good condition and
repair, all at Licensees' sole cost and expense.
3.

If Licensees shall fail to comply with the terms and conditions of this License, the City, at its
option may immediately terminate and revoke this License by mailing or delivering written

4.

To the extent this License authorizes the erection or installation of any infrastructure

notice thereof to Licensees at the address hereinabove stated.

improvements which are subject to the Americans With Disabilities Act ( t"he Act "),

Licensees

agrees to construct and maintain those improvements in full compliance with the requirements of
the Act.

Revocable License No. 1019

Page 2
5.

Licensees shall execute this License by: signing the License; making an acknowledgement of the
License before a notary public or an officer specified by the State to take the acknowledgement
of instruments of writing; and delivering the signed License and certificate of acknowledgement
to the City. If Licensees shall fail to execute this License within thirty days of the date issued,
the City may immediately terminate and revoke this License by mailing or delivering written
notice thereof to Licensees at the address hereinabove stated.

6.

Anything herein to the contrary notwithstanding, this License shall be revocable at the pleasure
of the City Council of the City of Belvedere. The election to revoke this License may be
exercised at any time by mailing or delivering to Licensees at the address hereinabove stated a
notice of revocation and termination. Within the time specified in said notice, Licensees shall, at

their own cost and expense, remove from the Premises the encroachment and all structures and
facilities placed thereon or therein by Licensees.
7.

8.

That upon the failure of Licensees to comply with any of the agreements contained herein, City
may declare said improvements to be a public nuisance, and may take such action as may be
authorized by law to abate said nuisance. The City shall be entitled to recover from Licensees
costs of suit and reasonable attorney's fees, to be determined by the court. The remedy of City as
contained in this paragraph shall not be exclusive.
The Licensees acknowledges that the property interest created hereunder by issuance of this
license may be subject to possessory interest taxation and said Licensees in whom such

possessory interest is vested recognizes and agrees that they shall be solely responsible for
9.
10.

payment of all such taxes levied upon said possessory interest.
The Licensees shall deliver this License to any successor in interest to the above -described land.

The agreements contained herein are covenants and servitudes running with the land and shall be
binding upon Licensees and their successors, assignors, executors, administrators, and personal
representatives.

11.

The Licensees shall obtain an encroachment permit from the City prior to the commencement of
any work on City property.

12.

Any previous revocable licenses issued to this property for the Beach Road frontage are now null
and void.

Issued by direction of the City Council of the City of Belvedere pursuant to action taken at its meeting of
September 13, 2010.

Leslie Carpentiers, Deputy City Clerk

The foregoing License is accepted and its terms
and conditions are agreed to:

Conor Flynn, Licensee

Meredith Flynn, Licensee

RECEIVED

NOV 0 8 2010
Katherine and Bill Post

City of Belvedere

157 Beach Road

Belvedere, CA 94920

Belvedere City Council
City of Belvedere
450 San Rafael Avenue

Belvedere, CA 94920

November 6,2010

Re: 250 Bayview Avenue, Revocable License Application

Dear Members of the City Council:
The revocable license application as it relates to the deck, should be denied because
there is a complete lack of public benefit, there are privacy issues resulting from the
placement of the deck and the Belvedere General Plan does not support its approval
under these circumstances. The existing rear yard deck that extends beyond the rear
property line and onto the Beach Road public right of
- way
- does not provide a benefit to
the public in any way, it merely provides a benefit to the owners of 250 Bayview. The

Belvedere General Plan recommends controlling encroachments of private facilities into
public property through Revocable License Agreements to encourage the provision of
public benefits. The deck does not provide benefits to the public.
The General Plan also states that consideration should be given to conditioning approval
upon the mitigation or elimination of such non -conformities, see
(
page 149 of the
Belvedere General Plan).The exclusive use of the nonconforming deck is a transfer of
the use of public property to a private party with no benefit to the public in this case
and no overriding community benefit to support this action, such
(
as when a Revocable
License is granted for a retaining wall or a parking space that is deemed to have a public
benefit).Furthermore, it exacerbates privacy issues with our property at 157 Beach

Road since it is so close to our property and provides a direct view into our living room.
For these reasons, the revocable License application should be denied and the approval of
the revocable license should be conditioned upon the removal of the deck.

A deck of this age and in this condition raises the question of structural safety.
The nonconforming deck was built in 1965 when it was added as a "weekend project"to
the existing residence, presumably without permits since it is built on city property. It
seems apparent upon viewing the deck that it has potentially deficient conditions. The

granting by the Town of Belvedere of a Revocable License to use a structure that they
know or should have known has structural safety issues would be imprudent and could
open the town up to liability issues. Commissioner Johnson, applauds
"
the elimination of
the deck in the rear yard setback and the necessity for a rear yard Variance."Belvedere
(
Planning Commission Minutes dated February 20, 2007 relating to 250 Bayview).

Furthermore, this raises the following questions. When a nonconforming structure must
be rebuilt or repaired for structural safety purposes, is such a structure allowed under
the Municipal Code to be rebuilt or repaired as a "nonconforming structure ?" If so,
would approving the rebuilding or repairing of this nonconforming structure be in
compliance with the goals of the Belvedere General Plan?Presumably, it would not.
Therefore, when the deck is found to need structural safety work, as it will in the future,
the nonconforming deck should be removed and not be rebuilt based on the goals of the
Belvedere General Plan. Therefore, based on the liability issues for the town,

compounded by the fact that the structure raises structural safety issues that will require
repairs, possibly imminently, this non -conforming structure should be removed from any
revocable license that may be granted by the Council.

In light of these issues, the contested application for Revocable License for the

private improvements on City's Beach Road right of
- way
- at 250 Bayview should be
denied as written, and its approval should be conditioned upon the removal of the
non -conforming deck.

Thank you.

Katherine and Bill Post
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VOTE:

AYES:

Butler, Cromwell, and Mayor Telischak

NOES:

Noes

ABSENT:

None

RECUSED:

Barmand and Donnell

Councilmembers Barmand and Donnell rejoined the meeting.
12.

Approve revocable license for private improvements in the City's Beach Road right ofway
at 250 Bayview Avenue. Owner: Conor and Meredith Flynn

Planning Manager Macdonald presented the Staff Report and answered questions. A letter just
received from Bill Post

was

distributed to the Council.

City Attorney Epstein added that no

public benefit criteria is required for the Council to approve a revocable license.
Mayor Telischak opened the item to public comment. The Flynns sent no representative.

Bill Post, 157 Beach Road, spoke against the granting of a revocable license for the existing
deck. Harry Somerfield, 339 San Rafael Avenue, spoke in favor of granting the license.

Fire Marshal Ron Barney said that the Fire District wants to see the stairs kept for fire access.

After considerable discussion between the Council and Staff on the issues raised, Mr. Epstein
said he would like to visit the site and to prepare a report for the Council's conseration at the
next meeting.
MOTION:

To continue the matter.

MOVED:

By Donnell, seconded by Cromwell; approval unanimous

13.

Update City Council regarding greenhouse gas inventory

Associate Planner Wheaton presented the Staff Report and slides, which was followed by
Council deliberation.

MOTION:

To adopt the City of Belvedere Greenhouse Gas Emissions Inventory and set a
reduction target for 2020 of 15 percent below 2005 levels.

MOVED:

By Donnell, seconded by Cromwell; approval unanimous
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To:

Mayor and City Council

From:

Robert Epstein, City Attorney

Subject:

Consider application for revocable license for private improvements in the

City's Beach Road right of
- way
- at 250 Bayview Avenue. Owner: Conor and
Meredith Flynn. (Continued from November 8,2010)

Recommended Motion/Item Description

That the City Council discuss the various issues presented by the proposed revocable license for
the Beach Road frontage at 250 Bayview Avenue and consider approving the revocable license,
or, in the alternative, providing direction to staff to enter into a lease agreement with the
applicants, as discussed below, or some combination thereof.
Background

At its July meeting, the Planning Commission granted Design Review approval for an addition to
the residence and site improvements at 250 Bayview Avenue. As a condition of approval, the
owners are required to obtain a revocable license for existing and proposed private
improvements that encroach into the City's right of
- way. The particular improvements in
question are improvements in the right of
- way
- of Beach Road.
The attached revocable license requires that the owners assume liability and maintenance
responsibilities for a wood fence; storm drains and outfall structure; concrete stairs, landings, and
retaining walls; deck and support structure; brick landing and landscaping within the Beach Road
right of
- way.
This revocable license application was presented at the most recent regular meeting of the City
Council. An adjacent neighbor, Mr. William Post, raised concerns regarding the application.
Following the Council's deliberation, the Council voted to continue the matter to allow staff to
report further on the following issues raised by the application:
Does the revocable license afford the licensee the right to exclusive use of the licensed
area, and a corresponding right to bar other persons from accessing the licensed area?
Are existing improvements in the licensed area required to conform to the planning and

building codes and or
/ be certified as to their structural safety?
If the City were required to enforce the indemnity provisions in the license, would the
licensee's insurance provide coverage?
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In response to these questions, this report first offers a brief history of the grant of revocable
licenses in Belvedere, followed by a review of the applicable law, and concludes with options for
the Council to consider.
The Grant of Revocable Licenses in Belvedere

The unique topography and configuration of the various City rights of
- way
- in has resulted in the
private use of public property throughout the City. These uses include parking spaces, parking
pads, carports, parking garages, walkways, stairs, retaining walls, fences, landscaping, and more.
To manage, regulate, and memorialize these private uses of public property, the City began
granting revocable licenses nearly 60 years ago and, to date, has granted more than 700 separate
licenses. As property is improved, older licenses are superseded by new licenses incorporating
new improvements. All licenses are recorded with the County Recorder and are available for
viewing in the City's Laserfiche records repository. The standard license language has been
reviewed and updated several times over the past 35 years. When a property owner seeks land
use entitlements, their property is reviewed for improvements within the City's rights of
- way.
If
there are improvements that do not yet have the benefit of a revocable license or if there are new
improvements proposed in the right of
- way,
a revocable license is required. A revocable license
is required regardless of the nature of the City property on which the private encroachment lies:
street right of way, undeveloped City lane, sewer easement, utility easement, etc.
Underlying Legal Basis
A license granted by a private person has been defined as a personal, revocable, and
nonassignable permission or authority to do an act or acts on land of another. 12 Witkin,
Summary 10th (2005)Real Prop, § 429, p. 500. The same definition applies to a license granted
by a public entity. A license does not give "exclusive possession of the premises against all the

world,"instead, i"t merely confers a privilege to occupy the premises under the owner."Qualls
v. Lake Berrvessa Enterprises, Inc. 1999)
(
76 4th
Cal.
App. 1277, 1283. A revocable license or
permit does not create an interest compensable in a proceeding in eminent domain or an inverse
condemnation suit. Belmont County Water Dist. v.California (1976)65 3d
Cal.App. 13, 19.
A]public body cannot grant a permit for a permanent encroachment on dedicated public land."

City of Berkeley v. Gordon (1968) 264 2d
Cal.App. 461, 465. Accordingly, the most that the
City can grant a private landowner is a revocable right to use public property. The City has the
power to revoke any of the licenses at any time for any reason (or no reason),and to require that
any improvements on the City's property be removed.
Use of the Licensed Area

As noted above, the grant of a license does not provide exclusive possession to the licensee.
Thus, if the proposed license were granted to the Flynns, then technically Mr. Post or any other

member of the public could demand access to the improvements within the licensed area,
including the deck and stone stairs. If the Flynns were to prevent such access, the enforcement
of the right of access would be a private matter in which the City would not become involved,
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unless it presented a health and safety concern that warranted the City's handling of the issue as a
nuisance abatement matter.

If the City desired, in certain circumstances, to grant exclusive possession to an area of City
property, then it could consider entering into a lease agreement, similar to the dock leases that
are held by many Belvedere landowners along West Shore and Beach Roads. Such a lease

would entitle the leaseholder to exclusive possession of the public property described by the
lease.

Nonconforming Improvements Within the Licensed Area

The City's standard revocable license language contemplates that the applicant may be planning
to make improvements in the licensed area that will be subjected to planning review and building
pernlit requirements. ( See paragraph 2 of the attached license.) Sometimes, however, the

applicant proposes no change to existing improvements in the licensed area. That is the case
with respect to the subject application, which proposes no change to an existing deck and stone
stairs located within the area described by the license. In a case such as this one, the
improvement of the subject area to conform to current code requirements, particularly with
regard to the stone stairs, would present a substantial cost. The City's typical practice in such

circumstances has not been to require any changes to the existing improvements in the licensed
area. Instead, the inclusion of indemnity language in the license is intended to transfer to the

licensee the risk of private and public use of the licensed improvements.

If the City desired that an applicant bring property improvements up to current code
requirements, this would provide another ground to consider entering into a lease agreement, so
that the applicant would have the right of exclusive use and possession of the area of public
property that the City was requiring to be improved. In the absence of an exclusive lease, it
would seem inequitable to require that a landowner make improvements to public property.
Enforcement of the Indemnity Provisions Included In the License
Paragraph I of the City's standard revocable license provides that the licensee(s)
shall hold the
City harmless and indemnify it against any liability arising from the use or failure to maintain the
property or improvements within the licensed area. So far as staff is aware, the City has never

needed to enforce this provision against any licensee. In other words, staff believes that the City
has not been presented with a claim or lawsuit seeking recovery for damages or injury arising
from the use of an area described by a revocable license. Based on this experience, it would
appear that the likelihood of such a claim is remote. The potential for such a claim would,
however, appear to be increased by the size of the license area proposed by the Flynns, and the
nature of the improvements located thereon, specifically, the old stone stairs and the elevated
wooden deck.

If a claim against the City were to arise from the use of property described by a revocable
license, the City would tender the claim to the licensee for defense and indemnity (i.
e.,
payment
of attorneys' fees and costs, as well as the cost of any settlement made or judgment entered
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against the City).It is likely, however, that the licensee's homeowners' insurance carrier would
deny coverage for the City's claim, because such insurance coverage typically provides an
exclusion for "liability assumed by contract." The City's ability to recover on its indemnity

would, therefore, depend on the capacity of the licensee personally (without benefit of insurance)
to pay the costs of the City's defense and for any settlement or judgment. To avoid this potential,
the City could impose a new revocable license condition requiring that the licensee obtain an
insurance certificate identifying the City as an additional insured under the homeowners'policy.
While the homeowner likely could obtain such coverage at a modest additional cost, it would
present a substantial administrative burden for City staff to keep track of the insurance
certificates, since policies are renewed on an annual basis and are typically canceled when the
underlying property is transferred or sold.
Options for Consideration

The unique issues presented by the Flynns' application would not appear to warrant a wholesale
revision of the City's regular custom and practice in handling revocable licenses. In most
circumstances, staff believes that the current approach to revocable licenses will continue to

work as intended. The risk of claims would appear, in most cases, to be sufficiently remote such
that it would not be reasonable to impose a new insurance requirement. Moreover, it should be

noted that if and when the City receives a claim for personal injury or property damages -regardless whether the claim arises from an area described by a revocable license -- the City is
protected by the coverage afforded by the joint powers insurance pool in which the City
participates (the California Joint Powers Insurance Authority).
Lease Alternative

In cases such as the Flynns' application, however, where there are extensive existing

improvements that are not proposed for an upgrade, and where the applicant (presumably)
desires the exclusive use of s
( ome or all)of the licensed area, staff recommends that the Council
consider requiring that the applicant enter into a lease, instead of a license, for those areas

desired for exclusive use in order to memorialize the rights and responsibilities to be assumed by
the applicant. Staff recommends that the Council consider imposing insurance requirements in
such a lease (and in any future leases),as follows:

The Lessee shall maintain in effect during the term of this Agreement, at no expense to
City, insurance in a form approved by the City Attorney, as follows: Comprehensive
General Liability Insurance, in the minimum amount of one million dollars ($
1,
000)
000,
per occurrence for death, bodily injury, personal injury, and property damage. Said
policy shall be endorsed with the following specific language (or similar language that
may be proposed by the insurance carrier, to be approved by the City Attorney):
1) " The City of Belvedere, its officers, employees and volunteers, are named
as additional insureds under this policy."
2) " The insurance provided herein is primary coverage to the City of
Belvedere with respect to any insurance or self -insurance maintained by
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the City, and shall not call upon,City's insurance or coverage for any
contribution."

3) " This policy shall not be canceled or materially changed without first
giving ten (10) days prior written notice to the City of Belvedere, City
Manager."
The Lessee shall submit to the City properly executed Certificates of Insurance

evidencing all coverage, limits and endorsements as required above, and renewal
certificates during the term of this Agreement. Within thirty (30)days of City's request,
the Lessee shall submit to the City certified copies of the insurance policies and
endorsements."

In any future case in which the City concludes that a lease, instead of a.license, is appropriate,
similar requirements could then be imposed.
Revocable License with Insurance

In the alternative, the City could impose such insurance requirements as additional conditions on
the Flynns' revocable license. Such an action might, however, imply that all licenses should
carry such a requirement, which, as noted above, would undoubtedly present an unwieldy
administrative burden. Instead, staff suggests that in most cases it will remain appropriate for the
City to grant a revocable license while assuming the limited risk presented by the absence of
insurance coverage.
Staff would develop an internal policy to use as a guideline for determining which revocable
licenses would trigger the insurance requirement. The criteria would include an analysis of the
potential risk to general public health and safety with respect to the improvements in the right ofway. For instance, stairs and a travel way privately developed within the public right of
- way
may not necessitate a requirement for insurance but elevated decking or unreinforced retaining
walls open and accessible to the public might. For the purposes of City indemnification for
proposed exclusive private improvements within a right of
- way,
such applications would require
a lease and insurance.
Recommendation

That the City Council discuss the various issues presented by the proposed revocable license for
the Beach Road frontage at 250 Bayview Avenue and consider approving the revocable license,
or, in the alternative, providing direction to staff to enter into a lease agreement with the
applicants, as discussed below, or some combination thereof.

Should the Council desire to proceed via a lease arrangement regarding the Flynns' application,
then the Council should set a price (consideration) for the lease, determine a boundary for the
leased area (i.
e. deck only or deck, stairs and fencing, or the entire area) and direct that staff
prepare the lease consistent with the requirements discussed herein. This would allow the Flynns
to proceed with their remodeling project, which otherwise has received all necessary approvals.
It is important to note that with a lease arrangement, the "exclusivity" of area bounded by the
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lease inures to the lessee.

In such an instance, the lessee may desire more restrictive
improvements such as fences and gates restricting public access.
Staff also would propose to return at a future Council meeting with a proposed minor
modification to Belvedere Municipal Code Section 100
19.
48. that would be intended to
memorialize the use of a lease as a third option ( in addition to a revocable license or
encroachment permit)for the legalization of private encroachments on City property.
Attachments
Revocable license.
Illustration —Exhibit `A.'

RECORDING REQUESTED BY:
Deputy City Clerk, City of Belvedere

AND WHEN RECORDED MAIL TO:

Deputy City Clerk
City of Belvedere
450 San Rafael Avenue

Belvedere, CA 94920 2336
CITY OF BELVEDERE
REVOCABLE LICENSE NO. 1021

ASSESSOR'S PARCEL NO.:

060 -195 04
-

ADDRESS:

250 Bayview Avenue, Belvedere, California 94920
Conor and Meredith Flynn
December 13,2010

OWNERS' NAMES:

DATE ISSUED:

The City of Belvedere, California, a municipal corporation (hereinafter referred to as " City "), hereby
authorizes and licenses the owners of the land described above and in Exhibit "A"hereinafter
(
referred to
as "Licensees "),

at their own cost and expense, to encroach upon the adjoining land owned by the City of

Belvedere (hereinafter referred to as "Premises ") for the following purpose: Wood fence; storm drains

and outfall structure; concrete stairs, landings and retaining walls; deck and support structure; brick
landing and landscaping within the Beach Road right of
- way..
This revocable license is granted subject to the following terms and conditions:
1.

Licensees shall save and hold harmless the City of Belvedere from any Toss, damage, or injury of
any kind or character whatsoever that may arise from anything done, or omitted to be done, by
Licensees, their agents, employees or contractors in connection with or in any way related to the
matters authorized by this License. Licensees agree to hold City harmless and indemnify City
including, but not limited to, attorney fees, expert witness costs and court costs),without
limitation, from and against any and all claims, injuries, damage, liability and or
/ cause of action
which may ever arise as a result of injury and or
/ damage to property claimed to be the result of

2.

3.

construction and or
/ failure to maintain said property or improvements by Licensees in, on, under,
above, or upon City property which is the subject of the revocable license granted Licensees by
City.
To the extent this License authorizes the erection or installation of any building, fence, wall, or
other structure or facility in or upon land owned by City, Licensees agree to erect and install the

sane in accordance with plans and specifications approved by the Planning Commission of the
City of Belvedere and further agree to maintain the same at all times in good condition and
repair, all at Licensees' sole cost and expense.
If Licensees shall fail to comply with the terms and conditions of this License, the City, at its
option may immediately terminate and revoke this License by mailing or delivering written
notice thereof to Licensees at the address hereinabove stated.

4.

To the extent this License authorizes the erection or installation of any infrastructure
improvements which are subject to the Americans With Disabilities Act ( t"he Act "), Licensees
agrees to construct and maintain those improvements in full compliance with the requirements of
the Act.

Revocable License No. 1021

Page 2
5.

Licensees shall execute this License by: signing the License; making an acknowledgement of the
License before a notary public or an officer specified by the State to take the acknowledgement
of instruments of writing; and delivering the signed License and certificate of acknowledgement
to the City. If Licensees shall fail to execute this License within thirty days of the date issued,
the City may immediately terminate and revoke this License by mailing or delivering written
notice thereof to Licensees at the address hereinabove stated.

6.

7.

8.

9.
10.

Anything herein to the contrary notwithstanding, this License shall be revocable at the pleasure
of the City Council of the City of Belvedere. The election to revoke this License may be
exercised at any time by mailing or delivering to Licensees at the address hereinabove stated a
notice of revocation and termination. Within the time specified in said notice, Licensees shall, at
their own cost and expense, remove from the Premises the encroachment and all structures and
facilities placed thereon or therein by Licensees.
That upon the failure of Licensees to comply with any of the agreements contained herein, City
may declare said improvements to be a public nuisance, and may take such action as may be
authorized by law to abate said nuisance. The City shall be entitled to recover from Licensees
costs of suit and reasonable attorney's fees, to be determined by the court. The remedy of City as
contained in this paragraph shall not be exclusive.
The Licensees acknowledges that the property interest created hereunder by issuance of this
license may be subject to possessory interest taxation and said Licensees in whom such
possessory interest is vested recognizes and agrees that they shall be solely responsible for
payment of all such taxes levied upon said possessory interest.
The Licensees shall deliver this License to any successor in interest to the above -described land.
The agreements contained herein are covenants and servitudes running with the land and shall be
binding upon Licensees and their successors, assignors, executors, administrators, and personal
representatives.

11.

12.

The Licensees shall obtain an encroachment permit from the City prior to the commencement of
any work on City property.
Any previous revocable licenses issued to this property for the Beach Road frontage are now null
and void.

Issued by direction of the City Council of the City of Belvedere pursuant to action taken at its meeting of
December 13, 2010.

Leslie Carpentiers, Deputy City Clerk

The foregoing License is accepted and its terms
and conditions are agreed to:

Conor Flynn, Licensee

Meredith Flynn, Licensee
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VOTE:

11.

AYES:

Barmand, Cromwell, and Donnell

NOES:

None

ABSENT:

Butler and Telischak

Consider application for revocable license for private improvements in the City's
Beach Road rightof
- way
- at 250 Bayview Avenue. Owners: Conor and Meredith
Flynn. Continued
(
from November 8,2010)

A letter to the City's Building Inspection Department from Paul J. Pieri, PE, and a letter from
Katherine and Bill Post of 157 Beach Road were received too late for the agenda packet and
were distributed to the Councilmembers at the start of the meeting.

City Attorney Epstein presented the Staff's report, showed an aerial photo of the property, and
answered the Council's questions.

Applicant Conor Flynn addressed the Council to say he is willing to make the repairs to the deck
called for in Mr. Pieri's letter and to reconfigure the bottom of the staircase, as agreed upon with

City Engineer Branz, in compliance with the requirement of the Design Review approval
resolution. However, making additional upgrades to the staircase it not financially feasible for
him at this time, and he would prefer a lease in order to secure exclusive use of his deck. The
City Attorney clarified that the lease will be for the deck structure and supports, not the land.
The Council deliberated for some time.
MOTION:

That we consider the application for revocable license for private improvements

in the City's Beach Road right of
- way
- at 250 Bayview Avenue with the
conditions that are already in place from the Planning Commission and go with
the recommended alternative of having a revocable license for the steps and a
lease for the deck.

Council and Staff clarified that the lease will be drafted, reviewed with the applicant to make
sure he has no concerns with it,and returned on the consent calendar for final Council approval.

It will include the insurance language and the requirement that the improvements suggested by
Mr. Pieri will be done so that the Building Official is satisfied with the safety of the deck. The
lease will be month to
- month
and Staff will recommend a payment amount.
MOVED:

By Barmand, seconded by Donnell

VOTE:

AYES:

Barmand, Cromwell, and Donnell

NOES:

None

ABSENT:

Butler and Telischak
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To:

Mayor and City Council

From:

Robert Epstein, City Attorney

Subject:

Consideration of proposed lease for private improvements in the City's
Beach Road rightof
- way
on the Beach Road frontage at 250 Bayview
Avenue. Owner: Conor and Meredith Flynn

Recommended Motion/Item Description

That the Council approve the proposed lease, thereby authorizing the City Manager to execute it
on behalf of the City.
Background

At its December meeting, the City Council discussed the various issues presented by the
revocable license that was proposed for the Beach Road frontage at 250 Bayview Avenue. The
Council directed staff to return with a proposed lease for the portion of the City's right of way

that is improved by a deck affixed to the property. The proposed lease is attached.
Pursuant to the Council's direction, the City Attorney drafted the attached lease that governs only

the area of the deck at 250 Bayview Avenue. The proposed lease has a five year
term, and is
terminable on 60 days written notice. The proposed annual rental amount is $300.00. Based on
an email exchange with the property owner, it is the City Attorney's understanding that the
Flynns agree to the terms of the proposed lease.

The City Manager will not enter into the lease agreement unless and until the property owners

complete the structural improvements to the deck recommended by engineer Paul Pieri, which
improvements will be inspected by the Building Official before the lease is executed.
Attachments

Proposed lease agreement.

14

AGENDA ITEM NO.:

RECORDING REQUESTED BY:
AND WHEN RECORDED MAIL TO:

Deputy City Clerk
City of Belvedere
450 San Rafael Avenue

Belvedere, CA 94920 2336
-

250 Bayview Avenue Deck Lease
THIS LEASE is made and entered into

on

January

2011, by and between the City of

Belvedere, hereinafter referred to as "Lessor,"and Conor and Meredith Flynn, hereinafter referred to as "Lessee."

Lessor hereby leases to Lessee, and Lessee leases from Lessor, upon the terms,
covenants, and conditions herein set forth, that certain property located at 250 Bayview Avenue

in the City of Belvedere, County of Marin, State of California, more particularly described in
(
Exhibit "A"hereinafter
"Premises ") which
1.

is attached hereto and made a part hereof.

The term of the Lease shall be a period of five 5
( )years, beginning on

Term.

February 1, 201 1 and terminating on January 31, 2016.
2.

Rent. The rent during said term shall be $300.00,which said sum shall be paid

annually in advance, and shall be due and payable on the first day of January each year.
3.

Renewal. Should Lessee desire to renew the lease at the conclusion of the Lease

Term, Lessee shall provide written notice of same to Lessor on or before October 1, 2015, at
which time Lessor will consider whether to renew the Lease and the Rent (and any other terms)
for the renewal period.
4.

Termination. Lessor shall have the right to terminate this Lease, without cause,

by providing 60 days written notice to Lessee in advance of such termination.
5.

No Other Rights Granted By Lease. Lessor grants Lessee no other rights with

respect to the Premises other than as set forth in this Lease. In particular, this Lease does not
affect the application of Belvedere Municipal Code Chapter 19.76.
6.

Use.

Lessee shall use the deck on the Premises solely for private residential

purposes. Lessee may not use the deck for any commercial purpose and may not rent any right
in the Premises to others.

250 Bayview Deck Lease
Page 2 of 8

7.

Repairs,Restoration, and Maintenance.

a)

No Responsibility of Lessor. Lessor shall not be required or obligated to make

any changes, alterations, additions, improvements, or repairs of any type or nature in, on, or
about the Premises, or any part thereof, during the term of this Lease.
b)

Lessee's Duty to Maintain Premises. At all times during the term and renewal

of this Lease, Lessee shall, at its cost and expense, keep and maintain the Premises and all

improvements thereon and all facilities appurtenant thereto in good order and repair and safe
condition, and the whole of the Premises and improvements in a clean, sanitary, and orderly
condition. Lessee shall comply with all public laws, ordinances, and regulations from time to

time applicable to the Premises; and Lessee shall indemnify and save harmless Lessor against all
actions, claims, and damages by reason of Lessee's failure to comply with and perform the
provisions of this Section.
c)

Restoration and Repair of Improvements.

Lessee may make repairs to or

restore the improvements existing on the Premises in conformance with all applicable local,
regional, state,

and

federal

laws, ordinances, rules, and regulations.

If at any time the

improvements to the Premises should fall into a state of disrepair or otherwise become an
environmental or aesthetic degradation, as reasonably determined by Lessor, then upon written

notice by Lessor, Lessee shall have ninety (90)days to repair and correct the conditions cited by
Lessor.

In the case of a repair which cannot, with due diligence, be completed within a period of
ninety (90)days, Lessee shall proceed promptly after the service of such notice and with all due

diligence to repair the same and thereafter to proceed with said completion of such repair with all
due diligence. In such case, and upon compliance by Lessee with the above conditions, the time
of Lessee within which to cure the same shall be extended for such periods as may be necessary

to complete the same with all due diligence. If,after the expiration of any such extension, Lessor
in its

sole discretion determines that Lessee is not proceeding with due diligence to complete

such repairs or to correct the conditions cited by Lessor, Lessor may at its option cause such

repairs to be made or may correct the aforementioned conditions itself, and all such costs shall be
borne

by

Lessee. Lessee agrees that all cost incurred

by

Lessor shall be recoverable

by

Lessor
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within thirty days following presentation to Lessee of an invoice for the costs incurred, which
costs shall include, but shall not be limited to, salaries and administrative overhead allocated to
time spent

by

Lessor's

employees. Failure by Lessee to reimburse Lessor for all such costs

within thirty (30)days following receipt of the Lessor's invoice may result in Lessor placing a
lien against Lessee's property for the amount of all such costs.
8.

Lessor's Access. Lessor, through its authorized agents, shall have the right, upon

reasonable notice, to enter upon the Premises and the lands of Lessee appurtenant thereto, for the

purpose of inspecting the Premises and the improvements thereon to insure that Lessee is
complying with the terms of this Lease. Written notice deposited in the U.S. Mail at Belvedere,
California, in a sealed envelope, postage prepaid and addressed to Lessee at the address provided

below shall, for purposes of the notice required by this paragraph, be conclusively presumed to
give notice to Lessee, whether or not such notice is actually received by Lessee.
9.

Taxes. In addition to the rent specified hereunder, Lessee agrees to pay all taxes

and assessments levied upon the Premises and the

improvements

thereon.

Lessee recognizes,

understands, and acknowledges that Lessee's interest in this Lease and or
/ in the Premises may be

subject to a possible Possessory Interest Tax or other similar tax that may be imposed by a local,
state, or federal taxing authority, and that such tax payment shall be the sole obligation and

liability of and be paid by Lessee. In the event Lessee shall fail to pay before the delinquent date
any assessment or tax payable by Lessee hereunder, Lessor may pay the same or any part
thereof, and such amount, together with the amount of any taxes on the Premises for which
Lessee has not reimbursed Lessor, shall be treated as additional rent due with interest at the then

prevailing prime rate of interest charged by Wells Fargo Bank in San Francisco from the date of
payment by Lessor until payment by Lessee.

Upon request of Lessor, Lessee shall furnish

satisfactory evidence of payment of taxes or assessments for which Lessee is liable hereunder. If
Lessee fails promptly to pay any and all taxes or assessments, liens, or charges levied against the
Premises or the improvements thereon, Lessor may give Lessee written notice to pay the same,

and upon Lessee's failure to make such payment in full within ten (10)days of such notice,
Lessor shall have the right to terminate this Lease.
10.

Indemnity. Lessee

covenants to

indemnify

and hold

Lessor, its officers, agents,
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representatives and or
/ employees harmless against any and all claims, demand, damages, or

injuries arising from the conduct or management of, or from any work or thing whatsoever done
in or about the Premises or any building or structure appurtenant thereto or equipment thereof

during the term of this Lease, or any extension thereof, or arising from any act or negligence of
Lessee, Lessee's agents, contractors, or employees, or arising from any accident, injury or

damage whatsoever, however caused, to any person or persons, or to the property of any person,

persons, corporation or corporations, occurring during such term on, in or about the Premises or

any structure appurtenant thereto and from and against all costs, attorneys' fees, expenses, and
liabilities incurred in connection with any such claim, or any action or proceeding brought
thereon.

This provision shall not apply to any claim, demand, damages, or injuries occasioned
solely by the negligent acts of Lessor, its officers, agents, representatives and or
/ employees.
Lessee shall maintain in effect during the term of this Agreement, at no expense to Lessor,

insurance in a form approved by the Belvedere City Attorney, as follows: Comprehensive
General Liability Insurance, in the minimum amount of one million dollars ($
1,
000)
000, per
occurrence for death, bodily injury, personal injury, and property damage. Said policy shall be

endorsed with the following specific language (or similar language that may be proposed by the
insurance carrier, to be approved by the City Attorney):
1)

The City of Belvedere, its officers, employees and volunteers, are named
as additional insureds under this policy."

2)

The insurance provided herein is primary coverage to the City of

Belvedere with respect to any insurance or self -insurance maintained by
the City, and shall not call upon City's insurance or coverage for any
contribution."

3)

This policy shall not be canceled or materially changed without first

giving ten (10) days prior written notice to the City of Belvedere, City
Manager."

Lessee shall submit to Lessor properly executed Certificates of Insurance evidencing all
coverage, limits and endorsements

as

required above, and

renewal certificates

during the

term

of
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this Agreement. Within thirty (30)days of City's request, Lessee shall submit to Lessor certified
copies of the insurance policies and endorsements.

Nothing in this section is intended to or shall be construed to create in any third party, not

a party to this Lease, any right of action or remedy against Lessee, Lessor, or Lessor's officers,

agents, representatives, and employees, other than those, if any, which would, under applicable
laws, be available to said third party in the absence of this paragraph.
11.

Default. If Lessee shall fail to perform or comply with any of the terms of this

Lease, then Lessor may, at its option, terminate this Lease and all rights of the Lessee hereunder
if such default is not remedied by Lessee within sixty 6
( 0)days after written notice to Lessee.

Lessor may, at its option, record such written notice. In the event of a termination of this Lease,
Lessee shall quietly and peaceably surrender possession of the Premises and shall at the request
of Lessor, execute such instruments, in writing, as may be prepared by Lessor, evidencing the
termination of Lessee's

right

hereunder.

Upon termination, Lessee shall, at the option of and

demand by the Lessor, remove all facilities and restore the Premises to their natural condition.

The foregoing remedy of Lessor to terminate this Lease shall not be exclusive, but shall be
cumulative and in addition to all legal and equitable remedies now or hereafter allowed by law.
12.

Public Trust. No representations or warranties of any kind whatsoever, express

or implied, have been made by Lessor warranting Lessee's interest in the Premises pursuant to

this Lease, as against any public trust rights which may in the future be asserted by the State of
California and or
/ agencies thereof.
13.

Attorney's Fees.

If either party hereto brings any action or proceeding to

enforce, protect, or establish any right or remedy hereunder, the prevailing party shall be entitled
to recover reasonable attorney's fees.
14.

Assignment.

Lessee may, without the prior written consent of Lessor, assign its

interest under this Lease, but only to the successor(s)
in interest of fee title to Lessee's real

property adjacent to the Premises. Lessee shall have no right to otherwise assign this Lease or to
sublet all or any portion of the Premises, without the prior written consent of the Lessor, and any
assignment or sublease made in violation of this section is void and without force and effect.
15.

Captions. The captions

or

headings of paragraphs in this

Lease

are

inserted for
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convenience only and shall not be considered in construing the provision thereof, if any
questions of intent should arise.
16.

Severability. The various paragraphs and provisions of this Lease are expressly

declared to be severable from all others. Should a certain paragraph or provision be declared to

be void or unenforceable, it shall not affect the enforceability of any remaining paragraph or

provision and the remaining portions of this Lease shall continue in full force and effect as if the
void or unenforceable portions were not a part of this Lease.
17.

Choice of Law.

This Lease and any amendments thereto shall be governed by

the laws of the State of California.
18.

Counterpart Originals. This Lease has been executed in two 2
( )counterparts,

each of which is a counterpart original.
19.

Integration.

This Lease and any amendments thereto represents the entire

agreement of the parties and cannot be modified, extended, canceled or amended without a
writing signed by all parties.
20.

Binding Effect.

This Lease shall be binding on the parties hereto and their

respective heirs, executors, administrators, successors and assigns.
Notices. All notices to be given under the terms and provisions of this Lease
19.
must be in writing.

Notice is considered given either (a)when delivered in person to the recipient named as

below; or (b)when deposited in the U.S. Mail in a sealed envelope or container, either registered
or certified mail, return receipt requested, postage prepaid, addressed by name and address to the
party or person intended as follows:

NOTICE TO LESSOR:

CITY OF BELVEDERE

450 SAN RAFAEL AVE

BELVEDERE CA 94920 2336
NOTICE TO LESSEE:

CONOR AND MEREDITH FLYNN
250 BAYVIEW AVE
BELVEDERE CA 94920

250 Bayview Deck Lease
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IN WITNESS WHEREOF, the parties hereto have caused the within instrument

to be executed by their duly authorized representatives the day and year first above written.
LESSOR"

CITY OF BELVEDERE

A Municipal Corporation

By:

George J. Rodericks, City Manager

LESSEE"

CONOR AND MEREDITH FLYNN

By:

Conor Flynn

Meredith

Flynn

250

Bayview

Deck Lease
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VOTE:

AYES:

Butler, Cromwell, and Mayor Telischak

RECUSED:

Barmand and Donnell

Councilors Barmand and Donnell returned to the Chambers. Mayor Telischak excused himself
for the remainder of the meeting.

12.

Introduction

and

first

reading

of

an

ordinance

amending

Chapter

16.20,

Floodplain Management,"of the Belvedere Municipal Code

City Manager Rodericks presented the City Staff's report.
Vice Mayor Butler opened the public hearing and closed it when no one from the audience
wished to speak.
MOTION:

That we read the ordinance by title only.

MOVED:

By Donnell, seconded by Barmand; approval unanimous (Telischak absent)

Deputy City Clerk Carpentiers read the ordinance title.
OTHER SCHEDULED ITEMS
13.

Resolution

approving

amendment

to

the

City's

Fiscal

Year

2010 11
-

Annual

Operating Budget for consultant contracts for high-priority planning goals

City Manager Rodericks presented the City Staff's report. There were no comments from the
Councilmembers or members of the audience.
MOTION:

Move we approve the budget amendment of 4
$ 4,
3000 to Budget Line Item 5990
20, Other Contracts Outside
/
Services, to incorporate consultant contracts for high
priority City goals.

MOVED:

By Donnell, seconded by Cromwell; approval unanimous (Telischak absent)

14.

Lease agreement for private deck and support structures in the City's Beach Road
right of
- way
at 250 Bayview Avenue

City Attorney Epstein presented the staff report.
Conor

Flynn, the

owner

of the

property, spoke, and the Council discussed the lease.
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MOTION:

That we approve the proposed lease with the proviso by Council for changes
should they become necessary.

MOVED:

By Cromwell, seconded by Donnell; approval unanimous (Telischak absent)

ADJOURN

MOTION:

To adjourn.

MOVED:

By Donnell, seconded by Barmand; approval unanimous (Telischak absent)

The meeting was adjourned at 8:42 PM.

THE FOREGOING MINUTES were approved at a regular meeting of the Belvedere City
Council on February 14, 2011, by the following vote:
AYES:

Gerald Butler, Sandra Donnell, and Mayor John C. Telischak

NOES:

None

ABSENT:

Siavash Barmand and Thomas Cromwell

ABSTAIN:

None

APPROVED:

John C. Telischak, Mayor
ATTEST:
L

ie

Carpentiers, Deputy City

Clerk

ATTACHMENT 5
Revocable License Policy

ATTACHMENT 5
TO CITY COUNCIL STAFF REPORT
BELVEDERE ADMINISTRATIVE POLICY MANUAL
CHAPTER 272, REVOCABLE LICENSES

CHAPTER 272.
272.05

REVOCABLE LICENSES

POLICY REGARDING PRIVATE USE OF EXCESS CITY RIGHTS-OF-WAY AND PUBLIC
LANDS

The following policy was adopted by City Council Resolution No. 2001-20, August 13, 2001.
Purpose
1.
The City of Belvedere owns, or has public access easements over, several lanes that are not
actively being used for public purposes; and
2.
Due to location or width, portions of the City’s public street rights-of-way are not being actively
used for public pedestrian or vehicular access; and
3.
Historically such vacant City lands and/or public street rights-of-way have been used by abutting
private property owners for uses including ingress to and egress from private property, landscape
improvements, and the placement of private structures or portions thereof, where harmonious and
appropriate to the site; and
4.
For many years past, the City of Belvedere has been issuing revocable licenses to validate
existing, or to permit new, encroachments onto City lands and/or excess public street rights-of-way; and
5.
Revocable licenses do not grant the exclusive use of land, and the City may revoke such licenses
at any time for any reason in its discretion and require the property owner to remove all improvements
within the license area at the owner’s expense; and
6.
Revocable licenses should be granted when there is a public benefit as determined in the City
Council’s discretion; the City generally discourages the private use of public property; and
7.
The City Council wishes to establish formal guidelines for the issuance of such revocable licenses
in the future, so as to maximize the benefits accruing to the City and its residents by virtue of allowing
private uses of public property; and
8.
The City Council also wishes to establish formal guidelines for the consideration of requests by
City residents for the vacation of excess public street rights-of-way and/or sale of, vacant public lands.
In consideration of the foregoing reasons, the following policy is intended to provide some guidelines to
assist in the determination whether a license for the private use of excess street right-of-way may be
granted, or whether excess public rights-of-way and vacant public lands shall be vacated and/or sold.

Policy
1.
A revocable license for private use of excess street right-of-way may be granted in the discretion
of the City Council when there is some benefit to the public, provided any proposed encroachment into
the right-of-way complies with the design review requirements of Title 20 of the Belvedere Municipal
Code. Factors to consider when determining whether to grant a revocable license for private use of
excess street right-of-way include, but are not limited to, the following:
a.

Where necessary to provide pedestrian or vehicular access from private property to the
adjacent public street;

b.

Where use of the public right-of-way will permit landscaping and/or related improvements
to be installed that the City Council determines will enhance the aesthetic qualities of the
streetscape. Any such landscaping and/or related improvements should not significantly
impede public views or views from neighboring properties, or infringe on the privacy of
neighboring properties;

c.

Where use of the public right-of-way will permit the creation of an off-street parking area,
and will thereby relieve parking or traffic congestion on the adjacent City street;

d.

Where the public right-of-way will be used to construct retaining walls, drainage structures
or other facilities that the City considers necessary to protect or maintain the public
infrastructure;

e.

Where appropriate to validate already existing private improvements in the public right-ofway for the purpose of shifting the City’s potential liability for injuries and damages to the
private property owners using the right-of-way for private purposes.

f.

Where necessary to protect or enhance public safety; and/or

g.

Where use of the public right-of-way will provide an area for street-level refuse and
recycling containers on property that would otherwise not have an area for such
improvements.

2.
Where fencing is proposed on City property, with the exception of where said fencing would be
located on a very steep slope and would serve as a safety measure for vehicles and pedestrians said
fencing should normally be avoided as this effectively turns public property into private property and
potentially creates the unwanted image of a “tunnel effect” along our city streets. Fences and other similar
barriers, including landscaping, that encloses public property for private use should be avoided.
3.
Where a property has multiple frontages on City rights-of-way, the City may require multiple
revocable licenses when private improvements encroach and/or are proposed to encroach, into more than
one right-of-way.
4.
As a condition of a building permit and/or Design Review approval, the City may require a
revocable license to cover existing private improvements in the City’s right-of-way, regardless of whether
or not the application contains a proposal to add or modify private improvements in said right-of-way.
5.
As part of any application for a revocable license for private use of the street right-of-way, the
applicant shall provide, at his or her sole expense, a site-plan based upon a property line survey of the
applicant’s property. The survey may be limited in scope by the City to those portions of the property

boundaries affected by the subject application. The site-plan shall meet criteria, established by the City,
required for filing with the Marin County Recorder. It shall show the property line(s) and all proposed
and /or existing improvements within and adjacent to the public land in question.
6.
The City Council shall not consider proposals to vacate or sell street rights-of-way or vacant
public lands, except under unusual circumstances as recommended by City staff.
(Added 06/2006, Amended 12/2015. Amended 04/2018)

